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In the Court ol Appeals ol the District of Columbia. 


No. 2307. 

The U. S. ex Rel. Jefferson F. Moser, Appellant, 

vs. 

George von L. Meyer, Sec’y of the Navy. 


a Supreme Court of the District of Columbia 

At Law. No. 53302. 

The United States of America ex Relatione Jefferson F. Moser, 

Petitioner, 

v. 

George von L. Meyer, Secretary of the Navy, Respondent. 

United States of America, 

District of Columbia, ss: 

He it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had in the above-entitled cause, to wit:— 

1 Filed February 4, 1911. 

In the Supreme Court of the District of Columbia, Holding a 

Circuit Court. 

At Law. No. 53302. 

The United States of America ex Relatione Jefferson F. Moser, 

Petitioner, 

v. 

George von L. Meyer, Secretary of the Navy, Respondent. 

Petition. 

To the Honorable the Supreme Court of the District of Columbia: 

Your petitioner, Jefferson F. Moser, respectfully represents: 

1. Your petitioner is a citizen of the United States residing in the 

1—2307a 
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State of California, and an officer of the Navy of the United States, 
and sues in his own right. 

2. The respondent, George von L. Meyer, is Secretary of the Navy 
ot the United States and is sued in that capacity. 

3. Your petitioner entered the Naval Service of the United States 
as a midshipman on the 29th day of September, in the year 1864, 
and has served continuously in the Navy since that date. 

On the 10th day of August, in the year 1903, he was promoted 
to the grade of captain. On the 29th day of September, in the year 
1904, while serving in the grade of captain, he was placed on the 
retired list after forty years service in accordance with section 1443 
of the Revised Statutes. During the entire service of your 
2 petitioner in the Navy he has had a creditable record and the 
Secretary of the Navy has so certified and stated. 

4. At the time of the retirement of your petitioner the following 
provision of law in the lltli section of the act of March 3, 1899, en¬ 
titled “An Act to Reorganize and Increase the Efficiency of’ the 
Navy and Marine Corps of the United States and for Other Pur¬ 
poses,” 30 Statutes at Large, 1007, commonly known as the Navy 
Personnel Act, was in force. 

Sec. 11. 1 hat any otlicer ot the Navy, with a creditable record, 
who served during the civil war, shall, when retired, be retired with 
the rank and three-fourths the sea pay of the next higher grade.” 

°* At fh e time that your petitioner was placed upon the retired 
list as aforesaid, there was no provision of law, nor is there now, for 
any new commission to be issued in accordance with the higher rank 
upon the retired list provided for by statute. Your petitioner, how¬ 
ever, requested, in view of the fact that lie had had a creditable 
record and had served during the civil war, that the Secretary of the 
Navy would place his name upon the Navy Register with the rank of 
rear-admiral on the retired list with the date of September 29. 1904. 
as the date from which lie should take rank as such rear-admiral. 

1 he Secretary ol the Navy in ollice at that time, however, refused to 
place the name of your petitioner upon the list of retired officers as 
a rear-admiral as so requested and entered him upon the official pub¬ 
lished list of officers of the Navy as of the rank only of captain 

which had been held by him on the active list, stating that this 
action was 


for the K)le reason that you had not had such civil-war service as is 
required by that act. 

The question as to whether or not your record is creditable was 
not considered at the time of your retirement. You are in- 
3 formed, however, that the Department considers your record 
as an officer in the Navy entirely creditable to yourself as 
well as to the naval service.” 

6. Thereupon your petitioner being advised by counsel that the 
reason thus given was insufficient for a denial to him of the next 
higher grade on the retired list, to wit: that of rear-admiral brought 
this action in the Court of Claims on the 13th dav of September in 
the year 1905, claiming the difference between the retired pav of 
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a which he had received .since the 29th day of September, 

fn n,',n - 10 ', e lre ,n !' a -\ of a rear ' a< hniral, which rank he claimed 
to hold since the 29th day of September. 1904, bv virtue of the 
11th section of the Navy Personnel Act as aforesaid ' 

\ttornnr 6S ° f , o, ° OUIt - K , ule , 42 ' il is Provided that unless the 
Attornev General otherwise pleads within sixty days a general 

traverse ot the petition shall he considered as entered on’the part of 

cHtio, ' ; 1 ; m " s qVj* « ener;l1 "’averse of the averments to the 
petition was entered. 1 he cause went to a hearing on the 13th day 

of November, m the year 1903. Upon the hearing of said cause the 

i q iM 0 ni" tetai before said court was as to the grade of rank 
lawfully held by your petitioner upon the retired list of the Navy 

ifhe wt 2 l 9 *Vn y of f S ? ptem, ' pr - 1904 ' ,here being no question that 

29th of 4ni" f K y ion i' e i rank ° f r ?'T' ndmira l from and after the 
2, th of f eptember. 1904. he was entitled to a judgment for the pay 

affixed bv law to that grade on the retired list. A ropy of theeri- 

CrXlr:r\ " P n" W ! hi< r h ™ a '- <1 Pa,,ee was heard > dld .V certified 
. i °, r!,, lp Court of Claims, is annexed to this petition. 

marked Exhibit A. That after the hearing of said cause the court 

took the same under advisement and on the 7th day of Jan- 

4 nary, in the year 1907, announced its findings of fact eon- 

p il r Km . lmv and opinion delivered by Mr. Chief Justice 

29thdov n7q"’ v“ looi by ?ai<1 pourt ,hat from and after the 
29th da> of September. 1904. your petitioner had been and still was 

a rear-admiral on the retired list of the Navy by virtue of his having 

a creditable record and haring served during the civil war, and was 

entitled to be paid accordingly. A copy of said findings of fact con- 

i rr np ' n ' nn ° f t . hp , oonrt ' du,v certified bv the Clerk 

R Tt, r r.° f C '"i" ,S ' H attached to this petition, marked Exhibit 
. Thereafter, bv leave of the court, your petitioner, on the 10th 
day of January. ,n the year 1907. filed an amended petition bring- 
ing his claim for pay down to December 31, 190fi. a eopv of which 
amended petition, duly certified by the Clerk of the Court of Claims 

' rhpT ,nt ° an . nexed - 'narked Exhibit C. Thereafter, on the 4th dav 
of February, m the year 1907. the court by an order dulv entered 
awarded your petitioner a judgment for the sum of two thousand 
five hundred thirty-seven dollars and fifty cents ($2,537 50) the 

cWa l ° f . wh,ph i" d R'ncnt has been fully paid, satisfied and dil 
ch.irgeil A eopv of said order for judgment, dulv certified by the 

hibit'l) lf the C0Urt ° f C fUrri? ’ is hprpun, ° annexed, marked Ex- 

The Assistant Attorney General representing the United States 
did. on the 13th day of May. in the year 1907, file his motion for a 
new trial, alleging error of law on the part of the court, which mo- 
ion remained pending until the 8th day of November, in the year 
L 09. when said motion was, after argument bv counsel on both 
sides and consideration by the court, overruled hy'the court. A ropy 
of said motion for new trial and of the order of the court overruling 
the same is annexed to the petition, marked Exhibit E. No anneal 
was taken by the United States either from the judgment of 
5 the court in favor of your petitioner or from an order of the 
court overruling the motion for new trial, and said judgment 
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thereby became and was by virtue of the principles of the common 
law as well as of sections 1092 and 1093 of the Revised Statutes of 
the United States a final and conclusive determination between your 
petitioner and the United States of all matters involved in the con¬ 
troversy. A copy of all the docket entries in the Court of Claims, 
duly certified by the Clerk of said court, is annexed to this petition 
marked Exhibit F. ^ 

7. Thereupon, on the 6th day of December, in the year 1909, 
your petitioner addressed a letter to the respondent herein, the Sec- 
retan of the Navy, calling attention to the decision and judgment 
of the Court of Claims as hereinbefore set forth and as also reported 
in the 42nd volume of Reports of the Court of Claims printed at the 
Government Printing Office and published by authority of law, at 
pages 86 to 94 inclusive, holding your petitioner entitled to the rank 
and three-fourths the sea pay of a rear-admiral in the Navy and re¬ 
questing that his name be transferred from the list of captains on 
the retired list of the Navy to that of the rear-admirals and that 
he be so entered in the Navy register. Thereupon, it became the 
duty of the respondent as Secretary of the Navy to enter the name 
of vour petitioner on the official list of officers of the Navy as an 
officer of the rank of rear-admiral, retired, and to place him upon 
the officially printed and published register of officers of the Navy 
as such retired rear-admiral. Yet the respondent instead of entering 
the name of your petitioner upon the official list of officers of the 
Navy as a rear-admiral and publishing his name in the official 
6 register on the list of retired rear-admirals of the Navy has 
continued his name on the list of retired captains and has 
refused and still refuses to place his name upon the list of rear- 
admirals or to publish his name in the official register as a retired 
rear-admiral of the Navy. The original letters of the Naw Depart¬ 
ment are hereunto annexed, marked Exhibit G. 

8. Your petitioner having obtained the judgment of a court of 
competent jurisdiction that he is and has been since the 29th day of 
September, in the year 1904. an officer of the rank of rear-admiral 
on the retired list of the Navy, and having been actually paid as such 
down to the 31st day of December, in the year 1906. is without fur¬ 
ther remedy in the premises unless it be afforded by the writ of this 
honorable court. TTe therefore prays that a writ of mandamus may 
issue out of this court, directed to the respondent. George von L. 
Meyer, as Secretary of the Navy, commanding said respondent as 
such Secretary of the Navy to place your petitioners’ name upon 
the Navy register upon the retired list as holding the rank of 
rear-admiral from the 29th day of September, 1904. Also, that as 
preliminary to the issue of said writ of mandamus a rule be now 
granted upon the respondent to show cause whv said writ of man¬ 
damus should not issue as prayed. Your petitioner further prays 
that he may have judgment against the respondent for the amount 
of his costs in this action laid out and expended 

JEFFERSON F. MOSER, 

Petitioner. 

KING & KING, 

.. Attorneys for Petitioner , 
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i State of California, 

City and County of San Francisco, ss: 

I, Jefferson F. Moser, do solemnly swear that I have read the above 
petition by me subscribed and know the contents thereof, and that 
tbe facts herein stated upon my personal knowledge are true and 
tho>e stated upon information and belief I believe to be true. 

JEFFERSON F. MOSER. 

Subscribed and sworn to before me this 25th day of January 1911. 
[notarial seal.] MARK LANE, 

Notary Public . 


8 Exhibit A. 

In the Court of Claims. 

No. 28445. 

Jefferson F. Moser 
v. 

Tiie United States. 

Petition. 

[Filed September 13, 1905.] 

To the Honorable the Court of Claims: 

The claimant, Jefferson F. Moser, respectfully represents: 

I. 

That he entered the United States Navy as a midshipman at the 
Naval Academy on September 29, 1864, and served during the Civil 
War and was promoted to ensign April 19, 1869. He remained in 
said service and by successive promotions in all intervening grades, 
he reached the grade of captain on August 10, 1903, in which grade 
he served until retired on September 29. 1904. He had a creditable 
record throughout his entire service. 

Tie was retired on September 29, 1904, with the rank of captain in 
the navy, under Section 1443, Revised Statutes, and since said date 
has been paid at the rate of $3,375, being seventy-five per centum of 
the pay of a captain, as fixed by Section 1588, Revised Statutes. 

n. 

Section 11 of the Act of March 3, 1899 (30 Stat. L. 1007), is as 
follows: 

“That any officer of the Navy, with a creditable record, who 

9 served during the civil war. shall, when retired, be retired 
with the rank and three-fourths the sea pay of the next higher 

grade.” 
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I nder this section, claimant claims the pay of a rear-admiral on 
the retired list as fixed by sections 1550 and 1588. R. S., at $4,500 a 
year. /Flic difference due from September 29. 1904, to August 31. 
1905, is $1,038. 

No assignment or transfer of this claim, or of any part thereof or 
interest therein has been made; and the claimant is justly entitled 
to the amount herein claimed from the United States, after allowing 
all just credits and offsets. The claimant is a citizen of the United 
States. And the claimant claims the sum of one thousand and 
thirty-eight (1038) dollars. 

GEORGE A. & WILLIAM B. KING, 

Attorneys for Claimant. 

State of California, 

City and County of San Francisco, ss: 

Jefferson F. Moser, being duly sworn, deposes and says: T am the 
claimant in this case. I have read the above petition, and the mat¬ 
ters therein stated are true, to the best of my knowledge and belief. 

JEFFERSON F. MOSER. 

Subscribed and sworn to before me this fifth dav of September. 
1905. v 

[seal. | P. J. KENNEDY, 

Notary Public in and for the City and County 

of San Francisco, State of California. 
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Court of Claims. 


No. 28445. 


Jefferson F. Moser 
v. 

The United States. 

Evidence. 

Index. 

Page 


Report of Navy Department. 3 

Report of Treasury Department. 4 


George A. ik Win. B. King. Attorneys for Claimant. 

Navy Department, 
Washington, September 27, 1905. 

Sir: Referring to the call, dated the 15th instant, of the Depart¬ 
ment of Justice (T. II. W.) for information for use in the case of 
Jefferson F. Moser v. The United States, Court of Claims, No 28445. 
I have the honor to state that the records of this Department show 
that the claimant entered the naval service as a midshipman Sep- 
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timber 29, 1864; that he was commissioned an ensign from April 19, 
1869; that he has served continuously since said date; that on Au¬ 
gust 10, 1903, he was promoted to the grade of captain; that he was 
placed on the retired list as a captain from September 29, 1904, in 
accordance with section 1443 of the Revised Statutes, and that his 
record throughout his entire sendee is creditable. 

If further information in this case is desired, it will be furnished 
as promptly as practicable after the receipt of a request therefor. 

Very respectfully, 

CHARLES J. BONAPARTE, Secretary. 

The honorable the Attorney-General. 

H' Treasury Department, 

Washington, Oct. 11, 1905. 

No. 28445. 

Jefferson F. Moser 
v. 

The United States. 

The Comptroller of the Treasury. 

Sir: The call from the Honorable the Attorney-General in the 
above-entitled cause, referred to this office on the 20th ultimo, is 
herewith returned. 

The Navy Register for 1891, page 16, shows that claimant was ap¬ 
pointed a midshipman in the Navy September 20. 1864; commis¬ 
sioned ensign April 19, 1869; promoted to captain from August 10, 
1893, and transferred to the retired list of officers of the Navy, in 
accordance with section 1443 of the Revised Statutes. 

Attention is invited to the case of Robert T. Jasper v. The United 
States (38 C. Cls., R. 202), in which it was held that a midshipman 
in the Naval Academy was an officer of the Navy, and a cadet mid¬ 
shipman is an officer of the Navy, and that the time when he was pur¬ 
suing his studies there is to be reckoned when estimating his lon¬ 
gevity pay, but one who enters the academy in 1864 is not an officer 
of the Navy who served during the civil war within the intent of the 
navy personnel act of 1899, allowing such officers to be retired with 
the rank and pay of the next higher grade. 

Respectfully, W. W. BROWN, Auditor. 
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12 Court of Claims. 

No. 28445. 

Jefferson F. Moser 
v. 

The United States. 

Evidence. 

Index. 

Call on Navy Department. 

Reply of Navy Department. 

Call on Navy Department. 

Reply of Navy Department. 

Letter of Secretary of Navy to claimant. 

Call on Treasury Department. 

Reply of Treasury Department. 

George A. & Wm. B. King, Attorneys for Claimant. 

Now comes the claimant and moves that this honorable court call 
on the Navy Department for the following information and papers 
necessary in this cause: 

For a copy of the original warrant or letter of appointment of the 
above-named claimant as a midshipman at the Naval Academy. 

GEORGE A. & WM. B. KING, 

Attorney* for Claimant. 

Allowed, 

S. J. P. 

Issued November 14, 1905. 


L» Navy Department, 

Washington, November 22, 1905. 

Sir: Referring to the call, dated the 14th instant, of the Court of 
Claims, in the case of Jefferson F. Moser v. The United States, No. 
28445, you are advised that this Department is unable to furnish the 
copy of the original warrant or letter of appointment of the claimant 
as a midshipman at the Naval Academy asked for, as no duplicate of 
said appointment was retained here. 

Very respectfully, TRUMAN H. NEWBERRY, 

Acting Secretary. 

Now comes the claimant and moves that this honorable court call 
on the Navy Department for the following information and papers 
necessary in this cause: 

1. Whether, in placing officers on the retired list with the rank of 
the next higher grade under section 11 of the act of March 3, 1899, 
any new commission is ever issued to the officer in the higher grade 


CD ^ OiCiQOOi J 
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2. A copy of a specimen of the formal letter to the officer retired 
customarily used in such cases. 

GEO. A. & W. B. KING, 

Attorneys for Claimant. 

Allowed, 

S. J. P. 

Issued November 14. 1905. 

Navy Department, 
Washington, November 23, 1905. 

Sir: Tn response to the call, dated the 14th instant, from the Court 
of Claims, in the case of Jefferson F. Moser v. The United States, 
No. 28445, there is transmitted herewith, under the seal of this De¬ 
partment, a copy of the letter of May 17,1904, transferring the claim¬ 
ant to the retired list of officers of the Navv, from September 29, 
1904. 

Very respectfully, 

CHARLES J. BONAPARTE, Secretary. 

Navy Department, 
Washington, May 17, 1904. 

Sir: The President of the United States having approved your 
application for retirement, you are, by his direction, transferred to 
the retired list of officers of the Navy from September 29, 1904, in 
accordance with the provisions of section 1443 of the Revised Stat¬ 
utes of the United States. 

Very respectfully, Cl I AS. H. DARLING, 

Acting Secretary. 

Captain Jefferson F. Moser, U. S. Navy, Commandant Naval Train¬ 
ing Station, San Francisco, Cal. 

14 Navy Department, 

Washington, November 23, 1905. 

Sir: Referring to the call, dated the 14th instant, of the Court 
of Claims, in the case of Jefferson F. Moser v. The United States, 
No. 28445, I have to state that when an officer of the Navy is trans¬ 
ferred to ihe retired list with the rank of the next higher grade 
under the provisions of section 11 of the act of March 3, 1899, no 
commission in said higher grade is issued to him. 

In response to section 2 of the motion for the call above men¬ 
tioned there is transmitted herewith a specimen of the letter custo¬ 
marily used in placing an officer on the retired list in the next 
higher grade. 

Very respectfully, CHARLES J. BONAPARTE, 

Secretary. 

The Assistant Clerk of the Court of Claims. 

2—2307a 
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(Copy.) 


Navy Department, 
Washington,-, —. 

The 1 lesident having approved your application for retire¬ 
ment, \ou have been, by his direction, transferred to the retired list 
of officers of the Navy from the 11th dav of January, 1905, in ac¬ 
cordance with the provisions of section 1443 of the Revised Statutes, 
and with the rank and three-fourths of the sea pay of a rear-admiral 
in accordance with the provisions of section 11 of the act of Congress 

approved March 3, 1899, commonly known as the “Navy personnel 
act. J r 

Very respectfully, _ 

Now comes the claimant, and moves that this honorable court 
call on the Navy Department for the following information and 
papers, necessary in this cause: 

I. A copy of the entry on the log of the U. S. 8. Santee, training 
ship at the Naval Academy at Newport, R. 1., for September 9 1864 

showing the preparation of pivot guns and hoisting of ammunition’ 
on that date. 

II. W hether the logs of the Macedonian, Marion, Marblehead 
and yacht America show that in the month of September 1864 
either of these ships were outside the harbor of Newport at sea in’ 
connection with any anticipated raid of Confederate cruisers. 

III. W hether the logs of the Macedonian, Marion, Marblehead 
and yacht America, for November, 1864, show that these vessels 
were used in the service to oppose or capture the Confederate ship 
la labassee, and whether the logs of these vessels in the month of 
November 1864, show any record of the visit of the Confederate 
•"'Up lallahasscc to the New England coast. 

GEORGE A. W\M. B. KING, 

Attorneys for Claimant. 

Navy Department, 
Washington, January 25, 1906. 

Sir: The call, dated the 9th instant, of the Court of Claims for 
information for use in the case of Jefferson F. Moser v. The United 
States, No. l844o, was, upon its receipt, referred to the Bureau of 
Navigation for report, and has been returned with the following en¬ 
dorsement: 6 

The f°»o«iiig is an extract from the log of the U. S. S. Santee, 
September 9th, 1864: 

“At 3 p. ni. or ship-ed the rails fore and aft and got the pivot 
guns ready. Got up shell and powder.” 

The Bureau finds no entry in the logs of the Macedonian, Marion, 
or Marblehead winch indicate- that during the month of September. 
1864, any of these vessels were outside of the harbor of Newport at 
sea in connection with any anticipated raid of the Confederate 
cruisers. The log of the Marion from September 2oth, 1864 to 
December 2d, 1864, is omitted from the smooth log book of that 
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vessel on file in the Bureau. There are no loga from the yacht 
America on file in the Bureau covering the period from September 
to November, 1864. 

The log of the Marblehead on the 3rd day of November, 1864, 
contains the following entries: 

“From midnight to 4 a. m. At 12 got under way and stood out 
in charge of pilot. Mustered at quarters and loaded the guns. Bent 
the mainsail and jib. Spoke several schooners. (S.) C. H. Davis 
Jr.” 

“Inom 4 to 8 a. m. Steaming at the rate of 40 revolutions until 
6 bells. Then went ahead at full speed. Spoke a sloop. She gave 
us a description of the Tallahassee obtained from the crew of a 
schooner destroyed by her on the 1st instant, (S.) O. F. Ilyer- 
man.” 

“From 8 to midnight standing towards Block Island Light in 
charge of pilot. At 10.20 answered rocket fired by steam revenue 
cutter At 11.45 Block Island lights bore p. c. west. Stopped engine 
and kept a bright lookout, (S.) C. F. Schmitz.” 

There appears to be no entry in the log of the Macedonian which 
would indicate that she was in service to oppose or capture the Con¬ 
federate ship Tallahassee during September, 1864. Nor do the logs 
of the vessels before named contain any other entry relative to the 
visit of the Tallahassee to the New England coast, other than the 
entry in the log of the Marblehead of November 3rd, 1864, above 
quoted. 

Very respectfully, CHARLES J. BONAPARTE, 

Secretary. 

Navy Department, 
Washington, July 27th, 1905. 

Sir: In reply to your letter of the 5th instant you are informed 
that when you were transferred to the retired list of officers of the 
Navy on September 29th last you were not retired with the rank 
and three-fourths of the sea pay of the next higher grade, in accord¬ 
ance with the provisions of Section IT of the act of Congress ap¬ 
proved March 3, 1899. commonly known as “Navy per- 
16 sonnel act,” for the sole reason that you had not had such 
civil-war service as is required by that act. 

The question as to whether or not your record is creditable was 
not considered at the time of your retirement. You are informed, 
however, that the Department considers your record as an officer in 
the Navy entirely creditable to yourself as well as to the naval sendee. 

Very respect full v, 

(Signed) CHARLES J. BONAPARTE, 

Secretary. 

Captain Jefferson F. Moser, U. S. Navy, retired, 308 Market 
Street, San Francisco, California. 

Now comes the claimant, and moves that this honorable court call 
on the Treasury Department for the following information and 
papers, necessary in this cause: 
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1. For the rate of pay received by the above-named claimant as 
an officer on the retired list in the Navy from September 29, 1904, 
to September 30, 1905. 

2. Whether the claimant has been on any active duty since his 
retirement, September 29, 1904, to September 30, 1905. 

GEORGE A. & W. B. KING, 

Attorneys for Claimant. 

Allowed, 

S. J. P. 

Issued, October 28, 1905. 


Treasury Department, 
Washington, November 28, 1905. 

Sir: Replying to the rule of the honorable the Court of Claims 
in the above-entitled cause, referred to this office on October 30, 
1905, and herewith returned, 1 have the honor to report that claim¬ 
ant was paid at the rate of $3,375 per annum from September 29, 
1904, to September 30, 1905. 

The second inquiry should be addressed to the Secretary of the 
Navy for the information. 

Respectfully, W. W. BROWN, Auditor. 

17 In the Court of Claims. 

No. 28445. 

Jefferson F. Moser 

v. 

The United States. 

Request for Findings of Fact. 

The claimant, considering the facts hereinafter set forth to be 
proven, and deeming them material to the due presentation of this 
case in the findings of fact, requests the court to find the same as 
follows: 

I. 

The claimant entered the United States naval service as midship¬ 
man on September 29. 1804. and has served eontinuouslv in the 
navy since that date (pp. 3, 4). 

IT. 

On August 10, 1903. he was promoted to the grade of captain 
and on September 29. 1904. while serving in that grade, he was 
placed on the retired list after forty years’ service in accordance with 
§ 1443 of the Revised Statutes (pp. 3, 4). The letter notifying him, 
of his retirement is as follows: 

[Here insert letter, to be printed in record, foot p. 6.] 
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III. 

During his entire service his record was creditable (p. 3). 

IV. 

\\ hen placed on the retired list, he was not recognized by the Navy 
Department as entitled to the rank and pay of the next higher grade 
and has been paid as captain only (pp. 3, 4). 


IS 


V. 


When officers of the navv are retired with increased rank under 
8 11 of the Navv Personnel Act of March 3, 1899, 30 Shit. L. 1007, 
no commission in the higher rank in which they are retired is given 
them, but a letter is written of which the following is a specimen: 

| Here insert copy of letter reported by Navy Department, to be 
printed in record, p. 7.] 


Brief. 

The Navy Personnel Act of March 3, 1899, § 11, 30 Stat. L. 1007, 
provides as follows: 

“Any officer of the navy with a creditable record, who served dur¬ 
ing the Civil War. shall, when retired, be retired with the rank and 
three-fourths the sea pay of the next higher grade.” 

The claimant was appointed a midshipman at the Naval Academy 
on September 29, 1864, before either the termination of active 
hostilities during the Civil War or the date declared as the legal 
termination of the war (The Protector, 12 Wall, 700). Tie was 
retired on September 29, 1904, under Pev. Stat. § 1443, after forty 
years* service. The Navy Department held that sendee as a mid¬ 
shipman in the Naval Academy, not ordered to any specific war 
duty, was not service “during the Civil War” and refused to recog¬ 
nize the claimant in any higher rank on the retired list than that 
held by him on the active list. 

Tn Jasper v. United States. 38 C. Cls. 202 (rec. p. 5), this court 
held on January 5, 1903, that this interpretation was correct. On 
motion for new trial December 5, 1904, the court reversed its ruling 
and declared itself satisfied that since midshipmen at the Naval 
Academy were liable to be called into service during the Civil War, 
such service was service during the war (40 C. Cls. 76). The 
19 Jasper case was then remanded to the trial calendar for argu¬ 
ment upon two questions (p. 7) : 

(1) Whether a finding that the claimant had a creditable record 
can be made otherwise than by the Navy Department. 

This question is obviated in this case by the declaration of the 
Secretary of the Navv (p. 3) that the claimant’s record is creditable. 

(2) Whether after retirement by the Secretary of the Navy in 
one grade, the claimant can recover in court the pay of a higher 
grade. 
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Office in id Rank. 

This question is to be answered bv observing carefully the distinc¬ 
tion between office, rank and grade. 

It is the elementary law of this court that an appointment to an 
office by the Executive is a necessary precedent to recovering its 
salary. The commission to an office must precede the right to the 
pay of that office. (Benjamin v. United States, 10 C. Cls. 484- 
Ora mbs v. United States, 23 C. Cls. 420.) 

Xo such condition exists here. The statute in question contem- 
plate> no new appointment or commission and none is made when 
officers are retired under it. The officer is transferred from the 
active to the retired list, under the statutes governing retirements; 
"hen that transfer takes place, the rank and pay of the higher grade 
at once attach to the officer by virtue of the act of Congress. The 
statute itself grants the higher rank and pay; the action of the Sec- 
letarv of the Navy in placing the officer on the retired list is onlv 
the occasion for the operation of the statutory grant. If the Secre¬ 
tary declines to recognize the claimant in his proper rank, there mav 
i n ° reme ^ v hy any known writ to compel him to do so; 

upon the failure of the Treasury Department to pay 
him the pay equally granted by Congress, he has a remedv 
tor this wrong by access to this court. 

Authorities. 

1 his discrimination between rank and office has been exhaustivelv 
considered by this court in Wood v. United States, 15 C. Cls 151 
lr>8. The claimant, while a colonel in the 2d United States Cavalrv! 
was retired with the rank of major-general under an act authorizing 
retirement upon the rank of the command held when wounded. 
After lus retirement Congress passed an act that retired officers 
like the claimant should be considered as retired upon the actual 
rank held when wounded. The claimant was thereupon reduced 
in rank in conformity with this act. to brigadier-general. The law 
fixing the pay of army officers fixes it absolutelv bv rank and the 
claimant’s pay was accordingly reduced. 

lie sued for the difference on the ground that he held the office 
of major-general under presidential appointment and that he could 
not be dispossessed of that office by an act of Congress arbitrarilv 
placing him in some other office. This brought up the question of 
diflerence between office and rank and it was treated by this court 
in a characteristically complete opinion of the late Chief Justice 
m chard son. The whole opinion bears upon the question in this 
case but we quote the following as particularlv important (pp 158 
lol): ‘ v r ’ 

The titles or names of the offices to which general and line offi¬ 
cers of the Army are appointed—general, lieutenant-general, major- 
general. bngadier-general, colonel of cavalry or infantry, lieutenant- 
colonel. major, captain, and lieutenant—are emploved abo a* the 
designation of rank for both the line and the staff, and when no 
other rank is conferred upon general and line officers the titles of 




GEORGE VON L. MEYER, SECRETARY OF THE NAVY. 


IS 


their respective offices also express their rank. But it does 
21 not follow that rank and office are therefore always identical, 
and in point of fact they are not so. 

‘Rank is often used to express something different from office. It 
then becomes a designation or title of honor, dignity, or distinction 
conferred upon an officer in order to fix his relative position with 
reference to other officers in matters of privilege, precedence and 
sometimes of command, or by which to determine his pay and emol¬ 
uments. rhis is the case with the staff officers of the Army. 

* * ♦ * * * * 

Congress has frequently exercised the power of changing the 
mere rank of officers without invoking the constitutional power of 
the Executive to appoint the incumbents to new offices. 

* * ***** 

“In the present case, the claimant being a colonel in the line of 
the Army, his retirement with the rank of major-general under 
the act authorizing it, did not confer upon him a new office and 
therefore, did not make him a major-general. He remained a 
colonel of cavalry, to which office he had been duly appointed and 
he acquired only new and higher rank by the act of Congress au¬ 
thorizing his retirement. It was within the legislative power of 
Congress, under the Constitution, to change his rank at miy time 
and this they did by the Act March 3, 1875.” ’ 

A discussion of the same question occurred in an opinion of the 
Attorney-General in 1880 (16 Opin. 414). A pav inspector of the 
navy having the relative rank of commander claimed that he should 
be commissioned “pay inspector of the grade of commander” in- 
stead of “pay inspector with the relative rank” of commander. 

f he Attorney-General, quoting the Wood opinion with approval 
declared that he held the office of pay inspector but not that of com¬ 
mander and was entitled to be commissioned to the office of 
22 pay inspector, to which; in the discretion of the President 
might be appropriately added his relative rank. ’ 

IV c ® r ?, ful definition occurs in this opinion of the words 
tit e, grade and rank, an often discussed subject in military 

I W I ha tn AWinrr TO , X 1 1 / 4 ^ v J 


i* iL TT S l * v ** v 111 2H1 tilt? 

statutes of the Pmted States. As generally used I think they may 
be fairly defined as follows: Title is the name by which an office 
or the holder of an office, is designated and distinguished in the 
statute, and bv which the officer has a right to be known and ad¬ 
dressed; grade expresses one of the divisions or degrees in the par- 
t.cular department or branch of the service according to which 
offices therein are classified or graded; and rank, which originally 
signified that which determines the right to command, and is still 
an inseparable incident to such right, expresses the position of 
officers of different grades, or of the same grade, in point of au¬ 
thority, precedence, or the like, of one over another. The word 
”nmk is sometimes used, however, as synonymous with “grade.” 
Thus, when it is said (hat a particular officer shall have the rank of 
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captain, commander, &c. (there being no qualifying word), it is 
used in the sense of grade, and this whether the rank is permanently 
or temporarily given.” 

This opinion recognizes the difference insisted upon in this case 
between the office conferred by the appointment of the President 
and the rank granted by Congress and not by the Executive. 

To the same effect is the definition of rankand office contained in 
the opinion of the Attorney-General of April 8, 1899 (22 Op. 433) 
upon another point under the very section now under consideration. 

The Wood case was affirmed by the Supreme Court (Wood 
23 v. Tinted States, 107 U. S. 414). The opinion of the Court 
of Claims was fully approved. The court said (p. 417): 

“General Wood, holding the office of a colonel of cavalry in the 
army, his retirement with the rank of major-general, under the act 
of 1808, did not confer on him the office of major-general. He 
remained in the office of colonel of cavalry, and acquired a higher 
rank, and higher pay, as a retired officer. ‘ Such rank not being an 
office, Congress could change his rank, and with it his pav, as it did 
by the act of 1875.” * 

'Hie last Ciise on this subject is Hawkins v. United States, 40 C. 
Us., 110, decided by this court on December 20. 1904. That claim¬ 
ant had been an assistant surgeon with the rank of captain in the 
Indiana militia. His regiment volunteered their services in the 
Spanish War. The War and Treasury Departments recognized him 
as an assistant surgeon of the rank only of first lieutenant under the 
federal law (act of 1874, above). He insisted that the act of April 
22. 1898 (30 Stat. L. 362) authorizing the enrolment of militia regi¬ 
ments. made him an officer of the same grade in the service of the 
( nited States as held by him in the militia. This court sustained his 
contention and decided that, notwithstanding the want of depart¬ 
mental recognition, lie could recover pay in the grade granted him 
by law. The court there said: 

^ ^ ( *]ai mant in the present case was an assistant surgeon in the 
f irst Indiana National Guard, with the rank, as provided by the law 
of that State, of captain. The act of Congress, before cited, assured 
him that if he should go with his regiment into the service of the 
I nited States he should continue to hold in their service a correspond¬ 
ing grade, and grade included rank. To tell an officer that he should 
continue to have the same grade and rank, and to imply in some 
latent way that he should not continue to have the usual le <r al con- 
sequences of grade and rank, one of which is pav, would be t(Tascribe 
to Congress an unworthy purpose.” 

24 That recognizes the doctrine insisted upon here, that grade 

or rank is granted by Congress and that the pav given bv law 
as an incident to the rank so granted, will be allowed bv this court 
without regard to the failure of the department to recognize the rank 
TJie Army Regulations define rank as follows (A. R. 1905) • 

‘7. Military rank is that character or quality bestowed on military 
persons which marks their station, and confers eligibility to exercise 
command or authority in the military service within the limits pre¬ 
scribed by law. Tt is divided into degrees or grades, which mark the 
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relative positions and powers of the different classes of persons pos¬ 
sessing it. 

“8. Rank is generally held by virtue of office in an arm of the 
service, corps, or department, but may be conferred independently 
of office, as in the case of retired officers and those holding it by 
brevet. 

“9. The following are the grades of rank of officers and non-com¬ 
missioned officers: 

“1. Lieutenant-general * * * 18. Corporal. 

“In each grade date of commission, appointment, or warrant de¬ 
termines the order of precedence.” 

The Naval Regulations (Chapter 2, Rank, Command and Duty, 
Reg. 1905) contain no such definitions, but give concrete directions 
in regard to rank accordant with the definitions of the Army Regula¬ 
tions. 

The decisions of this court and the Supreme Court in the cases of 
the cadet engineers are in point. Leopold v. United States, 18 C. Cls. 
540, was the case of an officer claiming to be a cadet engineer and 
entitled to the pay of that grade. The Navy Department recognized 
him only as a naval cadet. The court held in spite of this that he 
was a cadet engineer and entitled to the pay of the grade. Redgrave v. 

United States, 20 C. Cls. 226, presented the same question. In 
25 Perkins v. United States, 20 C. Cls. 438, a discharge from the 
naval service had been issued to the claimant by the Secretary 
of the Navy, but he claimed that he was still in the service as a cadet 
engineer. The court declared that the discharge was unlawful and 
that the claimant was still in the service. The fact that the Secretary 
of the Navy refused to recognize him as in the grade which he 
claimed, was of no importance. The last two cases were affirmed by 
the Supreme Court of the United States (116 U. S. 474-483). 

The principle in those cases is substantially the same as in this— 
that the pay of an officer can be recovered in this court, notwithstand¬ 
ing the refusal of the head of the administrative department to 
recognize him in his office. This case does not go so far. The pos¬ 
session of the ofiice is undisputed; the question is simply one of 
rank in the office. 

The principle upon which this court relied in its original opinion 
in the Jasper case is the very broad principle declared in Medburv v. 
United States, 173 U. S. 492. Congress had there directed the Sec¬ 
retary of the Interior to cause the repayment of certain money paid 
to the United States for public lands. This court held that such a 
statute granted a right and with it an exclusive remedy; that the 
Secretary was the sole remedial tribunal and this court was excluded. 
The Supreme Court reversed this decision and held that the grant 
of a refund by the Secretary of the Interior created a right and not 
a remedy, and that the refusal of the right by the Secretary was itself 
the wrong for which a remedy must be sought in the general pro¬ 
visions of law granting access to this court. The opinion said (p 
497) : 

“In this case it is not a right and a remedy created by the same 
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statute. 1 he statute creates the right to have repayment under 
-ti the facts therein stated, but it gives no remedy for a refusal 
on the part of the Secretary to comply with its provisions.” 

******* 

“Applying for the warrant is not a remedy. When application 
for repayment is made there is nothing to remedy. He has not been 
wronged. A right of repayment of money theretofore paid has been 
given by the act, but it is only under the act that the right exists, and 
that right is to have the Secretary in a proper case issue his warrant 
,n payment of the claim, and until he refuses to do so, no wrong is 
done and no case for a remedy is presented. After the refusal, the 
question then arises as to the remedy, and you look in vain for any 
in the act itself. We can not suppose that Congress intended in such 
case to make the decision of the Secretary final when it was made on 
undisputed facts. If not, then there is a remedv in the Court of 
Claims, for none is given in the act which creates the right.” 

This doctrine is fully applicable to the present case. Rank upon 
the retired list and consequent pay were conferred by Congress upon 
this claimant. It was the duty of‘the Secretary of the Navy to recog¬ 
nize this rank and of the Secretary of the Treasury to pay the claim¬ 
ant in the rank so conferred. The executive tribunals failed to give 
to the claimant what Congress has granted to him; it remains for this 
court to enforce the remedy for the reduction in pay, a wrong within 
its jurisdiction to redress. 

Conclusion. 

The two opinions of the Attorney-General, to which reference 
has already been made, state very fully the fact, plainlv apparent 
upon examination of the statutes, that officers of the staff corps 
usually hold one office and have the rank of another. In the line 
the usual rule is stated in one of these opinions (22 Op 435) • “A 
captain of the line * * * has but one title to designate 

Li both his office and Ins rank.” But both the Supreme Court 
and this court have recognized in the Wood case that an of¬ 
ficer of the line may have one title to designate his office and another 
title to designate his rank. The Supreme Court there said (mpra) 
that the claimant “remained in the office of colonel of cavalry and 
acquired a higher rank, and higher pay, as a retired officer ” ’ 

This answers the question—What is the exact status of an officer 
holding the rank of captain on the active list, who is retired with the 
rank and pay of the next higher grade, rear admiral, under § 11 of 
the Navy Peijonnel Act? Such an officer holds the office of captain 
with the higher rank of rear admiral. This claimant is therefore 
a captain in the t inted States Navy upon the retired list, by virtue of 
the commission issued to him by the President of the United States 
but an act of Congress needing no executive warrant for its validitv 
has conferred upon him. while continuing to hold that office, the 

that^rank^ 161 ^ ra ^ e ’ that rear admiral, and the pay of 

He has been paid at three-fourths of the pay ($4,500) of a colonel 
in the army, fixed by Rev. Stat. §§ 1261, 1262, granted to a^tafi! 


V 
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in the navy by the Navy Personnel Act, that is $3,375 a year. He is 
entitled to three-fourths of the sea pay ($6,000) of a rear admiral 
in the navy, fixed by Rev. Stat. § 1556, $4,500 a year. This old navy 
pay an excess of the army pay ($5,500) of a brigadier-general under 
Rev. Stat. § 1261. is preserved to him by the aet of June 7, 1900, as 
construed by this court in Terry v. United Suites, 39 C. Cls. 353. 

Judgment is asked for the difference, $1,125 a year. 

GEORGE A. & WILLIAM B. KING, 

Attorneys for Claimant. 

£6 In the Court of Claims of the United States. 

No. 28445. 

Jefferson F. Moser 
v. 

The United States. 

Defendant's Brief. 

Statement. 

The claimant, Jefferson F. Moser, entered the United States Naval 
Academy as midshipman on September 29, 1864. lie was commis¬ 
sioned an ensign from April 19, 1869, and was promoted at various 
times until he finally reached the rank of captain in the Navy on 
August 10, 1903. 

On May 4, 1904, Captain Moser made application to the President 
for retirement under that section of the statutes which provides that 
an officer of the Navy may be retired from active service by the 
President on his own application, the application for retirement 
being in words and figures as follows: 

(Copy-) 


Refer to No. 109—TSG. 

U. S. T. S. Pensacola, 

U. S. Naval Training Station, 

San Francisco, Cal., May 4th, 1904. 

Sir: I have the honor to request my retirement from active serv¬ 
ice after forty years’ service, under the provisions of section 
29 1443, Revised Statutes, and if the provisions of section 11 

naval personnel law are made applicable to my case, it is re¬ 
quested that my retirement be made with the rank and three-fourths 
the sea pay of the next higher grade. 

I entered the Navy of the United States as a midshipman on Sep¬ 
tember 29, 1864. 

Respectfully, JEFF’N F. MOSER, 

Captain, U. S. Navy, Commanding. 


The President. 
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Thu foregoing application for retirement was approved by the 
President, and the claimant was notified of such approval and of his 
retirement under date of May 17, 1904, as follows: 

Navy Department, 
Washington, May 17, 1904. 

Sir: The President of the United States having approved your 
application for retirement, you are, by his direction, transferred to 
the retired list of officers of the Navy from September 29, 1904, in 
accordance with the provisions of section 1443 of the Revised Stat¬ 
utes of the United States. 

Very respectfully, CHAS. II. DARLING, 

Acting Secretary. 

Captain Jefferson F. Moser. U. S. Navy, Commandant Naval 
Training Station, San Francisco, Cal. 


The claimant was retired with the rank held by him at the time 
of his retirement and three-fourths the sea pay of said rank. 
30 to wit. the rank of captain with pay at the rate of $3,375 per 
year. Tie now brings this action contending that he should 
have been retired bv the President with the rank and three-fourths 
the sea pay of the next higher grade, to wit. the rank of rear-admiral 
with pay at the rate of $4,500 per year. This contention of claimant 
is based on section 11 of what is commonly termed the “Navy per¬ 
sonnel act. which provides that naval officers, with a creditable rec¬ 
ord who served during the civil war. shall, when retired, be retired 
"'ll* the rank and three-fourths the sea pay of the next higher grade. 

1 he claimant contends that notwithstanding the fact that he was 
retired under the statute providing for retirement after forty years’ 
>er\ ice he is entitled to the benefit of said section 11 of the navy per¬ 
sonnel act. which he insists is applicable in determining his status 
aim pay when placed upon the retired list. TTe further contends 
that such portion of the time when he served as midshipman in the 
Navy from the date of his appointment, to wit. September 29. 1894. 
until the close of the civil war, was and should be so considered 
service during the civil war. 


Argument. 


Section 1443 of the Revised Statutes reads as follows: 

When any officer of the Navv has been forty years in the service 
of the T nited States he may be retired from active service by the 
President upon his own application. 

31 The original section as enacted is found in chapter 42 sec¬ 

tion 21. page 290. 12th Stat, L.. and reads as follows: 

Sec. 21. And be it further enacted. That anv officer of the Naw 
who has been forty years in the service of the United States may 
unon his own application to the President of the United States be 
placed upon the list of retired officers of the Navy, and shall receive 
the pay and emoluments allowed by this act. 
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The foreg< >ing act is the only provision that has been made for the 
retirement of officers in the Navy solely upon the ground of forty 
years’ service. Various amendatory acts have been passed providing 
for increased compensation when retired under said act. The act 
provided that captains in the Navy retired should receive $1,300 at 
that time. That portion of the act with reference to the compensa¬ 
tion was amended by the act of July 15, 1870, which made the fol¬ 
lowing provision: 

5. And be it further enacted, That from and after the thir¬ 
tieth day of June, eighteen hundred and seventy, the pay of all 
officers of the Navy now on or hereafter placed on the retired list 
shall, when not on active duty, be equal to one-half of the highest 
pav prescribed bv this act for officers on the active list whose grades 
correspond to the grade held by such retired officers respectively at 
the time of such retirement. * * * 

(See lb Stat. L., sec. 5, p. 333.) 

The foregoing fixes the pay of retired officers, as has been 
3*2 seen, at one-half the highest pay prescribed by the act for 
officers on the active list. The same act provided by section 
3 that captains, when at sea. should receive $4,500, which was the 
hi ghest pay at that time received by captains in the Navy when on 
the active list, therefore a captain retired according to section 5 
would receive $2,250 per year. 

13)e act providing for compensation was further amended bv the 
act of March 3. 1873. which provides in part as follows: 

And provided. That those officers on the retired list, and those 
hereafter retired, who were, or who mav be, retired after fortv vears’ 
service, or on attaining the age of sixtv-two years, in conformity with 
section one of the act of December, eighteen hundred and sixtv-one. 
and its amendments. * * * shall, after the passage of this act. 

be entitled to seventy-five per centum of the present sea pay of the 
grade or rank which they held at the time of their retire¬ 
ment. * * * 


(See 17 Stat. L., p. 547.) 

This h as been embodied in the Devised Statutes in section 1588, 
and it is under the statute providing for the retirement after forty 
years' service, as found in section 1443. and for the compensation of 
such retired officers, as found in sec. 1558, that this claimant was re¬ 
tired by the President. 

Tie, therefore, was retired as captain, the rank held by him at the 
the time of his retirement, with pay at the rate of 75 per centum of 
the sea pay of the rank which he held at the time of his retire¬ 
ment, the pay amounting to $3,375 per year. 

33 There are other provisions for the retirement of naval 

officers, such as retirement upon attaining the age of 02 years, 
retirement after forty-five years’ service, and retirement on own ap¬ 
plication after thirty years’ service, but it is not necessary to con¬ 
sider these acts at this time. 

The navv-personnel act (10th Stat. L., p. 1004) made further pro¬ 
visions for retirement, as follows: Section 8 provides for voluntary 
retirement by application to the Secretary of the Navy, and having 
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the name* placed on a list which shall be known as list of “applicants 
for voluntary retirement,” and it further provides that the President 
may, in the order of the rank of the applicants, place a certain num¬ 
ber on (he retired list with the rank and three-fourths the sea pay 

of the next higher grade as now existing, including the grade of com- 
modore. 

Section 9 of said act provides for involuntary retirement by a 
noard, provision for the convening of the same being made in the 
section, and the last provision of said section 9 is as follows: 

Ami provided further. That any officer retired under the provis¬ 
ions of {his section shall he retired with the rank and three-fourths 
the sea pav of the next higher grade, including the grade of commo¬ 
dore. which is retained on the retired list for this purpose. 

1 O ,l ] !; e soo, .\ tilat Cll I>hnns ill the Navy retired under sections 8 
<mr c of the said act are retired with the grade of commodore and 
tilree-fourths the sea pay of that grade. 

84 Section 11. under which this claimant contends he should 

have been retired, provides as follows: 

, Sk< '- n ; any officer of the Navy, with a creditable record 
who .served (luring the civil war. shall, when retired, he retired with 
llie rank and three-fourths the sea pay of the next higher grade. 

nder this section two conditions are necessarv in order to entitle 
the claimant to he retired with the rank and three-fourths the sea 
pay of a rear-admiral, namely, the claimant must have a creditable 
record: second, he must have served during the civil war. 

It may be admitted that the record in this case shows that the 
claimant had a “creditable record.’’ The record further shows that 
he served as midshipman in the Naval Academv during a portion of 
the time that the civil war was in progress, the first condition of 
the section having been complied with, namely, a creditable record, 
the further question for the court to determine is as to whether this 
claimant s service* in the Naval Academv as midshipman was serv¬ 
ice during the civil war. as contemplated hv said section. 

Tn the case of Jasper v. The United States (38 C. Cls. R. 202) in 
construing this statute, the court said: 

Tt has been held that a midshipman at the Naval Academv is an 
officer of the Navy, and that while pursuing his education there that 

he is serving as such. (Baker’s case. 23 C. Cls. R., 181: 125 U S 
o4o.) 

Opinion of the court. 

,0,,) Tt has also been held that a cadet midshipman at the Naval 

Academy is an officer of the Navy, and that his service there 
is to he reckoned when estimating his longevitv pav (United 
States v. Cook. 128 U. S.. 254.) * 1 * 

But these decisions do not touch the question involved in the 
present case The claimant did not enter the Naval Academv until 
July n. 18f>4. Tie was m service there as a student until lie was 
graduated, June 2.1868. He was retired September 21. 1899. with the 
rank he then held, commander. The question, therefore, is whether 
an undergraduate at the Naval Academv, pursuing his studies there 
during the period or a part of the period of the civil war, was. within 
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the intent of the navy personnel act 8d March, 1899, “an officer of 
the Navy, with a creditable record, who lias served during the civil 
war.” 

To give to the statute the interpretation for which the claimant 
contends would be to reduce the significance of its language to a mere 
date. If that was the legislative intent. Congress might as well, or 
better, have provided that all officers of the Navy having a creditable 
record, who served at any time before the 30th of June, 1865, shall 
be retired with the rank and three-fourths of the pay of the next 
higher grade. To the court it seems plain that Congress intended to 
make a highly favorable exception in the general rule of retirement 
in favor of officers who were in fact veterans of the civil war. 

The decisions before cited do, indeed, hold that an under- 

36 graduate of the Naval Academy is an officer and that his 
academic course is service; and the statute does, indeed, say 

that an officer with a creditable record, who served during the civil 
war, shall be retired with the rank and three-fourths pay of the next 
higher grade. Taken literally, the words of these decisions and this 
statute are applicable to the claimant’s case, but statutes are to be 
interpreted so as to give effect to the purpose of the law-making 
power; and to the legislative intent is to ascribe a reasonable and not 
a technical meaning; and in ascertaining that meaning it is the 
duty of courts to consider the facts and circumstances which induce 
the legislation. The purpose of Congress in the legislation before 
us was not to fix by the words “during the civil war” dates at which 
the benefit of the statute should begin and end, but to bestow a 
suitable benefit upon actual officers who actually served in the civil 
war, or at least who voluntarily offered and obligated themselves to 
encounter its hardships and dangers. 

This interpretation of the statute appears to be most reasonable, 
but upon a motion for a new trial in the Jasper case the court re¬ 
versed the foregoing decision and gave a different interpretation to 
the statute (see 40 C. Cls. R.. 76), wherein the court said: 

When this case was decided adversely to the claimant (38 C. Cls. 
R., 202) the court overlooked the fact that cadet midshipmen at the 
Naval Academy were liable to be called into sendee during the civil 
war and were actually called into service; and among them, 

37 it is now understood, classmates of the claimant were so 
called. The court is therefore satisfied that there was error 

in its conclusion, which was that the claimant was not entitled to the 
benefits of the act 3d March, 1899 (30 Stat. L., p. 1007, § 11), and 
the claimant’s motion for a new trial must be allowed. 

There is no evidence in this case that claimant was in actual serv¬ 
ice during the civil war. The most that can he said is that he was a 
midshipman from September 29, 1864. until the close of the war, 
and that midshipmen by the act of July 16, 1862 (12 Stat. L., 583), 
were placed ninth in the line. If the court construes this latter act 
to mean that midshipmen were subject to be called upon for service 
in the civil war. then claimant was subject to be called upon for serv¬ 
ice, but the record fails to disclose actual service. Should the court 
hold that claimant is entitled to higher rate of pay, namely, the pay 
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of a rear-admiral retired, we do not understand that this holding 
would grant to claimant the right to the rank or title of rear-admiral 
retired. He was retired as captain by the President, and this court 
is without jurisdiction to review this action or to compel the Presi¬ 
dent or the Navy Department to carry this officer on iks rolls as a 
rear-admiral. Neither do we understand that the claimant so con¬ 
tends. The probabilities are, however, that should the court deter¬ 
mine claimant to be entitled to the higher rate of pay for which he 
contends that the Navy Department would carry him upon the list 
as of the rank of rear-admiral, but this is a matter to be 
38 determined by the President and the Navy Department and 
not bv this court. 

It may here be suggested that if midshipmen are to be credited 
with their service in the Naval Academy as service in the civil war, 
there is a discrimination in favor of the naval officer as against the 
army officer. The act of April 23, 1904 (part 1, 33 Stat. L., 264), 
in making provision for pay of officers on the retired list and for 
officers who may be placed thereon, provides in part “that any officer 
of the Army below the grade of brigadier-general who served with 
credit as an officer, or as an enlisted man in the regular or volunteer 
forces during the civil war, prior to April 9, 1<SG5, otherwise than as a 
cadet, and whose name is borne on the official register of the Army 
* * * mav in the discretion of the President, bv and with the 

advice and consent of the Senate, be placed on the retired list of the 
Army with the rank and retired pay of one grade above that actually 
held bv him at the time of the retirement. 

t 

I v es pect fu 11 v submitted, 

JOHN Q. THOMPSON, 

Special Attorney. 


39 Court of Claims. 

No. 28445. 

Jefferson F. Moser 

v. 

The United States. 

Evidence. 

Index. 

Call on Navy Department. 1 

Reply Navy Department. 1 

Report of Navy Department in response to call of Assistant At¬ 
torney-General . 2 

George A. A Wm. I». King, Attorneys for Claimant. 

Motion for Coll. 

Now comes the claimant and moves that this honorable court call 
on the Navy Department for the following information and papers, 
necessary in this cause: 
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1. Whether Capt. William P. Day, U. S. Navy, upon retirement 
was recognized as entitled to increased rank and pay under the pro¬ 
visions of section 11 of the navy personnel act. 

2. If so recognized, a statement of his service during the civil war. 

GEORGE A. & WM. B. KING, 

Attorneys for Claimant. 

No objections. 

J. A. VAN ORSDEL, 

Assistant Attorney-General. 

J. Q. T. 

Allowed June 25, 1906. 

S. J. P. 

Navy Department, 

Washington, September 13, 1906. 

Sir : Referring to the call, dated the 25th of June last, of the Court 
of Claims, in the case of Jeffeivon F. Moser v. The United States, 
No. 28445, for information as to “whether Capt. William P. 
40 Day, U. S. Navy, upon retirement was recognized as entitled 
to increased rank and pay under the provisions of section 11 
of the navy personnel act/' and “if so recognized, a statement of his 
service during the civil war," I have to state that the Bureau of Navi¬ 
gation of this Department reports in the matter as follows: 

The records of this Bureau show that one William P. Day enlisted 

in the Navy September 1, 1864, at Brooklyn, N. Y., as a second-class 

apprentice, to serve until September 29, 1869, and served in the 

Savannah and Sabine to July 1, 1865, when he was discharged. On 

July 26, 1865, he was appointed a naval cadet to the United States 

Naval Academv. 

«/ 

It was in recognition of his services as an enlisted boy, as shown 
above, and not that at the Naval Academy that Rear-Admiral Day 
received the benefits of section 11 of the navy personnel act. 

Yerv respectfully, 

G. A. CONVERSE, 

Acting Secretary. 

S. W. B. D. 

r 

The Chief Clerk, Court of Claims. 

Navy Department, 
Washington, May 5, 1906. 

Sir: In compliance with the request made in a letter dated the 
4th instant, from the Department of Justice (J. Q. T.), I have the 
honor to inclose herewith, for use in the case of Jefferson F. Moser v. 
The United States, Court of Claims, No. 28445, a copy (under seai 
of this Department) of the application, dated May 4, 1904, of the 
claimant to be transferred to the list of retired officers of the Navy. 

There is also inclosed, at the oral suggestion of Mr. Special Attor¬ 
ney Thompson, a copy (certified) of a letter, dated July 5, 1905 
4—2307a 
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from Captain Mother to the Secretary of the Navy, relating to his 
service in the Navy and to the question of the applicability of section 
11 of the personnel act to his case. 

Very respectfullv. 

TRUMAN II. NEWBERRY, 

Acting Secretary. 

S. W. B. D. 

The Hon. the Attorney-General. 

(Two inclosures.) 


Alaska Packers' Association, 

308 Market Street, 

San Francisco, Cal., July 5, 1905. 


Sir: I beg leave to submit the following statement relating to my 
service in the United States Navy, and respectfully request to be in¬ 
formed if this is correct, and would particularly ask to be advised 
whether I am within the provisions of section 11 of the act of March 
3, 1899. requesting that an officer should have “a creditable record.” 

My service in the Navy began with my entrance to the 
41 Naval Academy as a midshipman on the 29th day of Sep¬ 
tember, 1864. I served continuously in the Navy until my 
retirement upon completion of forty years' sendee, on September 29, 
1904, in the rank of captain without advancement. 

Section 11 of the act of March 3, 1899, allows retirement in the 
next higher grade to officers who served in the civil war and who 
have a creditable record. 

Under present decisions my service as a midshipman in the Naval 
Academy is not held to be such service during the civil war as to 
entitle me to the benefits of this provision of law. 

My understanding is that there is no other reason for withholding 
from me the benefits of that section, and that I would be deemed 
eligible for retirement in the next higher grade were my war services 
held sufficient to comply with the statute in that respect. 

Very respectfully, 


JEFF’N F. MOSER, 
Captain, U. S. Navy, Retired. 


The Secretary of the Navy, Washington, I). C. 


(Refer to No. 109—T. S. G.) 


U. S. T. S. Pensacola, 

U. S. Naval Training Station, 

San Francisco, Cal., May. 4, 1904. 

Sir: I have the honor to request my retirement from active service 
after forty years’ sendee, under the provisions of section 1443. Re¬ 
vised Statutes, and if the provision- of section 11, naval personnel law. 
are made applicable to my case it is requested that mv retirement be 
made with the rank and three-fourths the sea pav of the next higher 
grade. 
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I entered the Navy of the United States as a midshipman on Sep¬ 
tember 29, 1864. 

Respectfully, JEFFN F. MOSER, 

Captain, U. S. Navy, Commanding . 

The President. 


42 In the Court of Claims. 

No. 28445. 

Jefferson F. Moser 

v. 

The United States. 

I, John Randolph, Assistant Clerk of the Court of Claims, hereby 
certify that the annexed is a true copy of the record upon which the 
above entitled case was tried. 

Witness my hand and the seal of said court this 11 day of No¬ 
vember, 1910. 

[Seal of Court of Claims.] 

JOHN RANDOLPH, 
Assistant Clerk, Court of Claims. 


43 Exhibit B. 

Court of Claims of the United States. 
No. 28445. 

Decided January 7, 1907. 

Jefferson F. Moser 

v. 

The United States. 


This case having been heard by the Court of Claims, the court 
upon the evidence makes the following findings of fact. 

T. The claimant entered the United States naval service as mid¬ 
shipman on September 29. 1864. and has served continuously in the 
Navy since that date. 

TT. On August 10. 1903, he was promoted to the grade of captain, 
and on September 29, 1904, while serving in that grade, he was 
placed on the retired list after forty years’ service in accordance with 
section 1443 of the Revised Statutes. The letter notifying him of his 
retirement is as follows: 

“Navy Department, 
“Washington, May 17, 1904. 

“Sir: The President of the United States having approved your 
application for retirement, you are, by his direction, transferred to 
the retired list of officers of the Navy from September 29, 1904, in 
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accordance with the provision* of section 1443 of the Revised Stat¬ 
utes of the United States. 

“Very respectfully, CHAS. A. DARLING, 

“Acting Secretary. 

, “P a P tflin Jefferson F. Moser, U. S. Navy, Commandant Naval 
Training Station. San Francisco, Cal.” 


III. During his entire service his record was creditable, as reported 
hv the Secretary of the Navy, about which there is no con¬ 
troversy. 

44 TV. V hen placed on the retired list, he was not recognized 

by the Navy Department as entitled to the rank and pay of 
the next higher grade and has been paid as captain only. 

V. When officers of the Navy are retired with increased rank 
under section 11 of the navy personnel act of March 3, 1899 (30 
Stat. L.. 1007). no commission in the higher rank in which they are 
retired is given them, but a letter is written, of which the following is 
a specimen : 

“Navy Department, 
“Washington,-,-. 

“Sik: The President having approved your application for retire¬ 
ment. you have been, by his direction, transferred to the retired list 
of officer* of the Navy from the 11th day of January. 1905. in accord¬ 
ance with the provisions of section 1443 of the Revised Statutes, and 
with the rank and three-fourths of the sea pav of a rear-admiral, in 
accordance with the provisions of section 11 of the act of Congress 
appro\ed March 3. 1899. commonly known as the < Navv personnel 
net/ ‘ 

“Very respectfully, _” 

VT. Upon the foregoing findings of fact the court finds the ulti¬ 
mate fact, so far as it is a question of fact, that the claimant’s service 
a* a midshipman in the Naval Academy from September 29. 1884. 
to the close of the war of the rebellion was creditable service “during 
the civil war.” 

Conclusion of Loir. 

Upon the foregoing findings of fact the court decides, as a con¬ 
clusion of law. that the claimant is entitled to recover iudgment in 
the sum of $-. * 


Peelle. Ch J., delivered the opinion of the court. 

September 29. 1884. the claimant was appointed a midshipman at 
the Naval Academy, and served there continuouslv until after the 
(*lose of the late civil war. On August 10. 1903. he was promoted 
to the grade of captain, and on September 29. 1904. he was at his 
own request—after forty years’ sendee—placed on the retired list bv 
the President under the provisions of Revised Statutes section 1443 
Sootim. n of ,l,o not of March 3. 1300 (30 Stat. L.. 1007). known 
as the Navy personnel act,” provides; 
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“Thai any officer of the Navy, with a creditable record, who served 
during the civil war, shall, when retired, be retired with the rank 
and three-fourths the sea pay of the next higher grade.” 

The claimant contends—and that is the whole case—that he was 
entitled to l>e “retired with the rank and three-fourths the sea pay 
of the next higher grade;” that is to say, with the rank and three- 
fourths the sea pay of a “rear-admiral embraced in the nine lower 
numbers of that grade,” as provided by section 7 of said person¬ 
nel act. 

T> To entitle the claimant to recover he must show, not only 

that he was an officer of the Navy with a creditable record, 
but that his service as a midshipman at the Naval Academy was serv¬ 
ice “during the civil war,” within the meaning of the act. 

The evident purpose of that statute was upon retirement to give to 
those officers of the Navy with creditable records, “who served during 
the civil war," credit by way of advancement to the rank and three- 
fourths the sea pay of the next higher grade. 

If the claimant were seeking to recover the salary of an office to 
which he had not been appointed, clearly he could not recover, as 
the power of appointment to office in the Navy resides in the execu¬ 
tive branch of the Government; and while the office carries with it 
the rank and salary pertaining to that grade, it does not follow that 
one may not be entitled to the rank without holding the office; that 
is to say, the name of the office is also a designation of rank, which 
latter may be changed by Congress without encroaching upon the 
executive branch of the Government. This was the ruling of the 
court in the case of Wood (15 C. Cls., 151-180), where the court, re¬ 
specting the power of Congress to change the rank of an officer in the 
Army, said: 


“By Revised Statutes, section 1094, officers on the retired list of the 
Army compose part of the Army of the United States, and therefore 
no one can be upon that list who is not an officer appointed as re¬ 
quired bv the Constitution, article 2, section 2. But being such 
officer, thus appointed, of any grade on the active list, he may be 
retired with a rank higher or lower than that which belongs to his 
office whenever Congress sees fit so to provide. Congress can not ap¬ 
point him to a new and different office, because the Consti¬ 
tution vests the appointing power in the President with the advice 
of the Senate, or in certain cases in the President alone, the heads 
of the Executive Departments, or the courts of law; but Congress 
may transfer him to the retired list, and may change his rank and 
pay at any time, without coming in conflict with that provision of 
the Constitution.” 


That case was, on appeal to the Supreme Court, affirmed (107 
U. S.. 414). The court, referring to the ruling of this court, said: 
“Those views appear to us to be sound. General Wood, holding the 
office of a colonel of cavalry in the Army, his retirement with the 
rank of major-general, under the act of 1808, did not confer on him 
the office of major-general. He remained in the office of colonel of 
cavalry, and acquired a higher rank and higher pay as a retired 
officer. Such rank not being an office, Congress could change his 
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rank, and with it his pay, as it did l»y the act of 1875. * * * The 
pay of retired officers is a matter entirely within the control of Con¬ 
gress, and so is their rank.” Leopold v. United States (18 C. Cls. 
o46t ; Hawkins v. United States (40 C. Cls., 110); United States v. 
Redgrave (110 l . S., 474), affirming the judgment of this court 
(20 C. Cls., 220). See also 22 Op. Atty Gen., 433. 

Those decisions are in harmony with Revised Statutes, section 
l )o8. respecting the pay of officers of the Navy on the retired list. 
Therein it is in substance provided that upon retirement the pay of 
all such officers shall he seventy-five per centum of the sea pay, not of 
the office held hv them, hut of the “grade or rank which they held, 
respectively, at the time of their retirements Officers thus 
4<> retired remain subject to the rules and articles for the govern¬ 
ment of the Navy, as well as to trial by court-martial. (Re¬ 
vised Statutes, section 1457.) 


If. therefore, the claimant was entitled to ‘‘he retired with the rank 
and three-fourths the sea pay of the next higher grade,'” the court 
may render judgment in his favor without encroaching on the execu¬ 
tive branch of the Government. 


as the claimant’s service as a midshipman at the Naval Academy 
such service as entitled him to be retired with the rank and three- 
fourths the sea pay of the next higher grade? 

The claimant was appointed to the Naval Academy September 29. 
18(14, and forty years thereafter was. on his own application, retired 
hv the President under Revised Statutes, section 1443. which pro¬ 
vides : 


“When any officer of the Navy has been forty years in the sendee 
«»( the I nited States he may be retired from active service bv the 
President upon his own application.” 

The claimant while at the Naval Academy was, therefore, recog¬ 
nized by the executive department of the Government as an “officer 
of the Navy * * * in the sendee of the United States,” otherwise 
he would not have had forty years’ sendee to his credit when he 
reti red. 


Hv the act of July 16. 18(12 (12 Stat. I... 583). now Revised Stat¬ 
utes. section 13(12. dividing the active list of the line officers of the 
Navy into nine grades, midshipmen were designated ninth. That 
law wa< in force when the claimant was appointed at the Naval 
Academy and continued in force until after the civil war and until 
the act of July 15, 1870 (1(1 Stat. L., 321). when the title of mid¬ 
shipman was changed to cadet-midshipman, hut such change of title 
did not affect the character of the service at the Academy, though 
that is not material here. 


In the case of Raker (23 C. Cls.. 181) the question involved was 
whether the claimant, while pursuing his studies at the Naval Acad¬ 
emy. was an officer or an enlisted man in the Navy, and whether, if 
an officer, he was entitled to be credited with such period of study in 
the calculation of his longevity pay. and the court held that he was, 
and that case was, on appeal, affirmed (125 U. S., 640). The latter 
court, among other things, said: 
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“The single question involved is whether the claimant, while he 
was a midshipman, was serving as an officer or enlisted man in the 
Navy, within the meaning of the act of 1883. The contention on 
the part of the United States is that the claimant, whilst a student at 
the Naval Academy, did not, in the sense of the act of 1883, serve 
either as an officer or an enlisted man; and that, in that view, it is 
immaterial whether as a student he is or is not to be regarded as an 
officer of the Navy. It is denied by the United States that the entry 
of a pupil into the Academy is his entry into the naval service, and 
that the period of his pupilage is actual service within the meaning 
of the act of 1883; and it is argued that he does not enter into actual 
service until he is appointed either in the line of the Navy, the 
Marine Corps, or the Engineer Corps; that as a student he does not 
serve, but is preparing to serve; that he does not render service to 
the Government, but is receiving favors from it; that he can only 
commence service after his graduation, such service depending 
47 upon his graduating merit; and that the compensation of 
$500 a year given to him is not a payment for service ren¬ 
dered, but is a gratuity and an allowance made for him for his sup¬ 
port in his preparation for service to be rendered. 

“When the claimant was appointed a midshipman in the Navy, on 
the 30th of September, 1867, the act of July 16, 1862, c. 183 (12 


Stat. L., 583), was in force. 


The first section of that act divides the 


active list of line officers of the Navy into nine grades, the first of 
which is ‘rear-admirals/ the eighth of which is ‘ensigns/ and the 
ninth of which is ‘midshipmen.’ The eleventh section of that act 
provides that the students at the Naval Academy shall be styled 
midshipmen, until their final graduating examination, when, if 
successful, they shall be commissioned ensigns, ranking according to 
merit. Thus section 1 of that act creates the grade of midshipman 
as one of the nine grades of the active list of line officers of the Navy, 
and section 11 declares that the students at the Naval Aeademv shall 


be styled midshipmen. * * * 

“It is impossible not to conclude that the claimant continued to be, 
after the passage of the act of 1870, as he was prior to its passage, an 
officer of the Navy, on the active list, and serving as such an officer, 
by virtue of his having been appointed a midshipman and continu¬ 
ing to be a student in the Naval Academy, even though he might 
have been properly styled, after the passage of the act of 1870, a cadet 
midshipman.” 

We must, therefore, conclude that the claimant, while serving as 
an undergraduate in the Naval Academy, as a midshipman, was an 
officer of the Navy in the service of the United States, and as such 
was, under the articles for the government of the Navv, subject to 
court-martial, and was also subject to the orders of his superior officer 
the same as other officers of the Navy. 

In the recent case of Jasper (38 C. Cls.. 202) the court in substance 
held that while a midshipman in the Naval Academy was an officer 
of the Navy while pursuing his studies there, and as such officer was 
entitled to have such service reckoned in calculating his longevity 
pay, yet he was not an officer of the Navy “who served during the 





32 


THE U. S. EX REL. JEFFERSON F. MOSER VS. 


civil war within the intent of the navy personnel act allowing him 
to retire with the rank and pay of the next higher grade. But on 
claimant’s motion therefor a new trial was allowed, on the theory 
that midshipmen at the Naval Academy were liable to be and were 
actually called into the service during the civil war. (Jasper case, 40 
C. Ck, 76.) 

Though the claimant was subject to be ordered to active duty 
on board ship or otherwise during his term in the Naval Academy, it 
does not appear that he was so ordered or that he performed any 
service other than that required of him as a student at the academy. 
That he was not so ordered into active service was, of course, not his 
fault. 

Shall, then, the failure of his superior officers to order him into 
active service during that period deprive him of the benefit of the 
act? If so, then active service in the civil war becomes the test of an 
officer’s right to “he retired with the rank and three-fourths the sea 
pay of the next higher grade.” But to so hold we must import into 
the section language that will harmonize with that const ruc- 
48 tion. That is to say. we must construe the section as though 
the language were, that any officer of the Navy, with a cred¬ 
itable record, who served actively during the civil war, or who had 
active service during the civil war, shall be entitled to the benefit 
of the act. To so hold would exclude from the benefit of the act all 
officers of the Navy who from no fault of their own saw no active 
service in or during the civil war. 

Suppose prior to the civil war an officer of the Navy had been 
assigned to duty at the American legation in London, and because of 
bis efficiency there, or for other reasons, he had been kept there dur¬ 
ing the whole period of the civil war, would it be contended that he. 
a recognized officer of the Navy, with a creditable record, did not 
serve “during the civil war” because he had no active service therein? 
We think not. and since the claimant was an officer of the Navy 
with a creditable record on “the active list of the line officers of 
the Navv” during the civil war. by virtue of the act of 1862 (supra), 
we must hold that his service as a midshipman at the Naval Academy 
from the date of his appointment thereto until the close of the re¬ 
bellion was service “during the civil war,” within the intent and 
meaning of section 11 of said navy personnel act, and he w T as there¬ 
fore entitled to have been retired with the rank and three-fourths 
the sea pay of the next higher grade, i. e., with the rank and three- 
fourths the sea pay of a “rear-admiral embraced in the nine lower 
numbers of that grade.” being three-fourths of the old Navv sea pay 
of a rear-admiral as preserved by section 13 of the Navy personnel 
Act. as amended June 7. 1000 (31 Stat. L.. 697), as decided by 
this court in Terry v. United States (30 C. Cls.. 353). followed by 
the Controller in Barclay’s and Foster’s cases (11 Controller’s De¬ 
cisions. 347-645). 

The judgment will be suspended until the computation of the 
amount due. upon the basis of thi< opinion, has boon ascertained hv 
the accounting officers, after which judgment is ordered to be 
entered. 
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49 No. 28445. 

Jefferson F. Moser 

v. 

The United States. 

I, John Randolph, Assistant Clerk of the Court of Claims, hereby 
certify that the annexed is a true copy of the Findings of Fact, Con¬ 
clusion of Law, and opinion of the Court of Claims in the above en¬ 
titled cause. 

\\ it ness my hand and the seal of said Court this 11th day of 
November, 1910. 

[Seal of Court of Claims.] 

JOHN RANDOLPH, 

Assistant Clerk, Court of Claims . 

50 Exhibit C. 

In the Court of Claims. 

No. 28445. 

Jefferson F. Moser 

v. 

The United States. 

Amended Petition. 

Filed Jan. 10, 1907. 

To the Honorable the Court of Claims: 

The Claimant, Jefferson F. Moser, respectfully represents: 

I. That he entered the United States Navy as a midshipman at 
the Naval Academy on September 29, 1864, and served during the 
Civil War and was promoted to ensign April 19, 1869. He remained 
in said sendee and by successive promotions in all intervening 
grades, he reached the grade of captain on August 10, 1903, in 
which grade he served until retired on September 29, 1904. He 
had a creditable record throughout his entire service. 

He was retired on September 29, 1904, with the rank of captain 
in the navy, under Section 1443, Revised Statutes, and since said 
date has been paid at the rate of $3,375, being seventy-five per 
centum of the pay of a captain, as fixed by Section 1588, Revised 
Statutes. 

II. Section 11, of the Act of March 3, 1899 (30 Stat. L. 1007), 
is as follows: 

“That any officer of the Navy, with a creditable record, who 
served during the civil war, shall, when retired, be retired with the 
rank and three-fourths the sea pay of the next higher grade.” 

Under this section, claimant claims the pay of a rear-admiral on 
5—2307a 
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the retired list as fixed by sections 1556 and 1588, R. S., at $4,500 a 
year. The difference due from September 29, 1904, to December 
31, 1906, is about $2600. 

51 No assignment or transfer of this claim, or of any part 
thereof or interest therein, has been made; and the claim¬ 
ant is justly entitled to the amount herein claimed from the United 
States, after allowing all just credits and offsets. The claimant is a 
citizen of the United States. And the claimant claims the sum of 
$2600. 

GEORGE A. A WILLIAM B. KING, 

Attorneys for Claimant. 

District of Columbia, as: 

William B. King, being duly sworn, deposes and says: 1 am one 
of the attorneys for the claimant in this case. I have read the above 
petition, and the matters therein stated are true, to the best of my 
knowledge and belief. 

WM. B. KING, 
Signature of Claimant. 

Subscribed and sworn to before me this 8th day of January, 1907. 
[seal.J MARIE A. SEARLES, 

Official Signature. 
Notary Public. 
Official Title. 

I, John Randolph, Assistant Clerk of the Court of Claims, hereby 
certify that the annexed is a true copy of the Amended Petition, 
filed January 10, 1907, in the above entitled cause. 

Witness my hand and the seal of slid Court this lltli dav of 
November, 1910. 

[Seal of Court of Claims. | 

JOHN RANDOLPH, 
Assistant Clerk, Court of Claims. 

[Endorsed:] No. —. In the Court of Claims. Jefferson F. Moser 
v. The United States. Amended Petition. George A. A William 
B. King, Attorneys for Claimant, No. 728 Seventeenth Street, Wash¬ 
ington, D. C. 

52 Exhibit D. 

Court of Claims. 

No. 28445. 

Jefferson F. Moser 

v. 

The United States. 

Order. 

It is ordered that judgment be this day entered in the above-en¬ 
titled cause in the sum of two thousand five hundred and thirty- 
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seven dollars and fifty cents ($2,537.50) in accordance with the 
opinion rendered herein January 7, 1907. 

I, John Randolph, Assistant Clerk of the Court of Claims, hereby 
certify that the above is a true conv of the order dated February 4, 
1907, entering judgment in the above entitled cause. 

Witness my hand and the seal of said Court this lltli day of 
November, 1910. 

[Seal of Court of Claims.] 

JOHN RANDOLPH, 
Assistant Clerk, Court of Claims. 

53 Exhibit E. 

Tn the Court of Claims of the United States. 

No. 28445. 

Jefferson F. Moser 
v. 

The United States. 

Defendant’s Motion for New Trial. 

Comes now the defendant, by its Attorney-General, and moves 
the Court for an order granting a new trial in the above-entitled 
cause, and as grounds for this motion defendant alleges: 

Error of law in this, to wit, that the Court on hearing this case 
did not have its attention called to and did not consider the follow¬ 
ing statute, approved June 29, 1908, viz: 

“That any officer of the Navy not above the grade of captain 
who served with credit as an officer or as an enlisted man in the 
regular or volunteer forces during the civil war prior to April ninth, 
eighteen hundred and sixty-five, otherwise than as a cadet, and 
whose name is borne on the official register of the Navy, and who 
has heretofore been, or may hereafter be, retired on account of 

%j 

wounds or disability incident to the service or on account of age or 
after forty years’ service, may, in the discretion of the President, 
hv and with the advice and consent of the Senate, be placed on the 
retired list of the Navy with the rank and retired pay of one grade 
above that actually held by him at the time of retirement: Provided. 
That this Act shall not apply to any officer who received an ad¬ 
vance of grade at or since the date of his retirement or vvho has 
been restored to the Navy and placed on the retired list by virtue of 
the provisions of a special Act of Congress.” 

54 (See Stat. L., vol. 34, part I, p. 554.) 

That had the Court considered the foregoing statute at the hear¬ 
ing of this cause and given the same that force and effect intended 
by Congress, it would have rendered judgment for the defendant, 
whereas bv not so considering said statute the Court rendered judg¬ 
ment in favor of the claimant. 
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Brief ill support of this motion will be filed on behalf of the Gov¬ 
ernment and leave asked that counsel be heard in oral argument 

J. A. VAN ORSDEL, 

JOHN Q. THOMPSON, Attorn ^ 6e ^ al - 

Special Attorney. 

hiled May 13, 1007, Court of Claims. 

Overruled November 8, 1000. bv the Court 
STANTON J. PEELLE, 

Chief Justice. 

T. John Randolph. Assistant Clerk of the Court of Claims, hereby 
eertify that the annexed is a true eopv of Defendant’s Motion fo'r 

A e " ,r ia n _ l * 10 n l >ov <>-oiititle<l cause, and of the order of the Court 
overruling the same. 

Witness mv hand and the seal of said Court this 11th day of 
.November, 1910. J 

[Seal of Court of Claims.] 

JOHN RANDOLPH, 
Assistant Clerk, Court of Claims. 

55 Exhibit F. 

In the Court of Claims. 

No. 28445. 

Jefferson F. Moser 


George A. A 
Street. 


The United States. 

William B. King. Attorneys of Record, No. 728 17th 


Sept. 13, 1905.— 


“ 14, “ — 

Sept. 19,1905.— 
Sept. 30. 1905.— 

Oct. 16.1905.—] 

Oct. 23, “ —( 

Nov. 4.1905.—< 

Nov. 9.1905.—( 


9. 1905.— 


-Petition filed. Copies S: notice to Def’ts. Testi¬ 
mony ordered. Amount claimed $1038.00 
-Letter pertaining to cPniYs sendee for cl’m’t filed 
Lefts, notified. 

-Printed petitions rec’d. 5 copies <fc to Def ts 

-Report of Navy Dept, filed bv Def’ts. Att’y noti¬ 
fied. ' J 

-Report of Treasury Department filed bv defts 
Att y notified. 

■Call on Treas’y Dept, filed A. A. G. Handed 
Judges—allowed issued Oct. 28 1905 
-Call on Navy Dept, filed. Handed' 1 

judges. Allowed 

-Call on Navy Dept, filed. Handed issued 
judges. >■ Nov 1 , 

Call on Navy Dept, filed. Handed 1905 ' 

judges. 
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56 

Xov. 20. 1905.—Cl’inVs request for findings of fact & brief filed. 

5 copies & notice to def’ts. 

Xov. *23, 1905.—Reply of Navy Dept, filed (Letter). Parties noti¬ 
fied. 

Xov. 24, 1905.—Reply of Navy Dept, filed—Parties notified 

Dec. 2. 1905.—Reply Treas. Dept, filed—Parties notified. 

Dec. 22, 1905.—Call on Navy Dept, filed. Handed judges A. A. G. 

allowed issued Jan. 9, 1906. 

Jan. 26,1906.—Reply of Navy Dept, filed. Parties notified. 

Mcli. 23,1906.—Report of Navy Dept, filed by DePts. AtPy noti¬ 
fied. 

May 10. 1906.—Report of Navv Dept, filed bv DePts. Att’v noti¬ 
fied. 

May 17. 1906.—DePts’ printed brief filed. Notice to cl’m’t’s att’y 

Thompson. 

June 22, “ —Call on Navy Dept, filed. IT. .T. allowed & issued 

June 25, ’06. 

Sept, 14,1906.—Reply of Navv Dept, filed—Parties notified. 

Nov. 13,1906.—Argued & submitted. 

Jan. 7,1907.—Court filed findings of fact and conclusion of law. 

Judgment for el’m’t, but judgment suspended to 
await computation in Navy Dept. Opinion bv 
Peelle, Ch. J. 

Jan. 10,1907.—Amended petition filed—copy notice to DePts. 

57 

Jan. 12,1907.—Call on Treasury Dept, filed. II. J. allowed and 

issued Jan. 16, 1907. 

Jan. 30.1907.—Reply of Treasury Dept, (Letter). 

Jan. 30,1907.—Piled—Parties notified. 

Feb’y 4, 1907.—Judgment for cl’m’t in sum of $2537.50 ordered 

entered in accordance with opinion heretofore 
rendered Jan. 7, 1907. 

Feb’y (S. 1907.—Transcript of Judgment delivered to Att’y of record. 

May 13, 1907.—Def’ts’ motion for new trial filed. Att’v notified. 

H. J. To Law Calendar—Oct. 18, 1907 

Feb’y 3,1908.—Def’ts’ brief in support of motion for new trial 

filed—att’y notified. 

Feb’y 5,1908.—DePts’ motion to withdraw brief on motion for new 

trial filed Feb’y 3, 1908, filed—allowed. Att’y 
notified. 

Sept. 28, 1909.—Answer to Motion of the U. S. for New Trial &. 

Counter-motion to Dismiss for Want of Jurisdic¬ 
tion filed. II. J. 

Nov. 1, “ —Def’ts’ motion for a new trial argued & submitted. 

Nov. 8, 1909.—Defendants’ motion for new trial overruled. 

58 I, John Randolph, Assistant Clerk of the Court of Claims, 

^ ^ J cert \ tli^it tile annexed is a tme copy of the docket 

entries in the above-entitled cause. 
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\\ it ness my hand and the seal of said court this 11th dav of No¬ 
vember, 1910. 

[Seal of Court of Claims. | 

JOHN RANDOLPH, 
Assistant Clerk of the Court of Claims. 

*>9 Office of the Secretary Gs 

27231—8:4. 

Exhibit G. 

Department ok the Navy, 
Washington, August 1, 1910. 

Gentlemen: Referring to the Department’s letter to you of Jan¬ 
uary 2 l 1910. regarding the application of Captain Jefferson F. 
Moser. I T . S. Navy (retired), for advancement on the retired list to 
the grade of rear-admiral, in which you were informed that such 
advancement “would be wholly without warrant of law;” and to 
papers subsequently filed in the case, in which it was contended that 
the question of Captain Mosers right to advancement was conclu¬ 
sively established by the decision of the Court of Claims in Moser v. 
l T . S. (42 C. Cls., 80); you are advised that, further consideration 
having been given the matter, the Department is constrained to 
adhere to its former decision in the premises. 

This is in accordance with a recent opinion of the Attorney Gen¬ 
eral. holding that the Secretary of the Navy is not “estopped, by the 
judgment heretofore rendered, from refusing to place Captain 
Moser’s name ‘in the Navy Register in the list of officers in the Navv 
retired with the rank of rear-admiral.’ ” 

This disposition of the case will be considered as final by Captain 
Moser so far as any action by this Department is concerned. 

Very respectfully. BEEKMAN WTNTHROP, 

Acting Secretary of the Nan/. 

Messrs. King & King. Attorneys-at-Law. Washington, D. C. 

00 Office of the Secretary. n* 

27231—8:5. 


Department of the Navy. 
Washington, October 24. 1910. 

t'ENiLEMEN: A our letter ot the twenty-ninth ultimo, concerning 
the ‘application of Captain Jefferson F. Maser, U. S. N. retired, to 
have his name placed upon the retired list of the Navy with the rank 
of rear-admiral.” has been received, considered, and placed on file. 

All papers relating to this case were transmitted to the Attornev- 
General with this Department’s request for an opinion in the prem¬ 
ises. together with a memorandum containing a full and complete 
statement of the facts, with which, however, the Denartment of 

Justice was already familiar. F 

%} 

Attorney OGiicrnl having rendered a decision adverse to Cap- 
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tain Moser’s contention, his opinion is accepted by this Department 
as final and conclusive upon the points involved, as you have been 
heretofore advised. 

If the Attorney-General’s opinion is erroneous, as you contend, 
Captain Moser is not without legal remedy. 

Very respectfully, BEEKMAN WINTHROP, 

Acting Secretary/ of the Navy. 

Messrs. King & King, Washington, D. C. 


61 Rule to Show Cause. 

Issued February 4, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53302. 

The United States of America ex Relatione Jefferson F. Moser, 

Petitioner, 

v. 

George von L. Meyer, Secretary of the Navy, Respondent. 

On consideration of the petition tiled herein on the 4th day of 
February, 1911, it is by the court, this 4th day of February, 1911, 
ordered that the respondent show cause on or before the 17th day of 
February, 1911, why the writ of mandamus should not be issued as 
prayed ; provided, that a copy of this rule, together with a copy of 
the petition and exhibits thereto, be served upon the respondent by 
the 7th day of February, 1911. 

JOB BARNARD, Justice. 


Marshal's Return. 

Served copy of within rule to show cause, together with copy of 
petition and exhibits in this cause, on George von L. Meyer, Secre¬ 
tary of the Navy by service on Beekman Winthrop Acting Secretary 
of the Navy. 

Feb’y 4/1911. 

AULICK PALMER, Marshal 
E. 






40 


THE U. 3. EX REL. JEFFERSON F. MOSER VS. 


62 Filed February 23, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53302. 

United States of America ex Kel. Jefferson F. Moser 

vs. 

George von L. Meyer, Secretary of the Navy. 

Answer of George von L. Meyer, Secretory of the Navy, to the 

Petit ton for n II rtf of MnwTfnfiu# onri to the Rule to Show Cav^e. 

George von L. Meyer, Secretary of the Navy, now, and at all times, 
saving and reserving unto himself all exceptions, imperfections, un¬ 
certainties and defects in the petition for a writ of mandamus, filed 
herein, and reserving unto himself the benefit of the lack of juris- 
diction of the Court, appearing on the face of said petition, to grant 
the relief prayed for, and the lack of jurisdiction of this Court to 
direct him, as Secretary of the Navy, to perform any act involving 
the exercise of his judgment and discretion in matters within his 
jurisdiction, or to the lack of status of the petitioner to seek or ob¬ 
tain the relief sought in said petition, and relying on the same, as if 
demurrer had been specifically interposed, for answer to said petition, 
or as much thereof as is material, and to said rule to show cause, an¬ 
swering, says: 

I. 

lie admits that the petitioner is a citizen of the United States and 
residing in the State of California, and states that said peti- 
03 tinner is a retired officer, with the grade and office and rank 
of Captain, Retired, of the United States Navy, and admits 
that the said petitioner sues in his own right. 


II. 


1 his defendant admits that he is Secretary of the Navv of the 
United States. 


III. 


Answering the third paragraph of said petition, this defendant 
says that the petitioner, Jefferson F. Moser, was appointed a Mid¬ 
shipman at the Naval Academy on September 29, 1864, and served 
there continuously until after the close of the late Civil War. Fur¬ 
ther answering, this defendant says that on the tenth dav of August, 
1903, said petitioner was promoted to the grade of Captain, and on 
September 29, 1904, the said petitioner was, at his own request, after 
forty years’ service, placed upon the retired list by the President of 
the United States, under the provisions of Section 1443 of the Re¬ 
vised Statutes. This defendant, however, avers that the allegation 
in the third paragraph of said petition contained, that the peti¬ 
tioner has served continuously in the Navy since September 29, 1864, 
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is a mere conclusion of law which this defendant is not called upon 
to answer, for the reason that the said petitioner was retired, at his 
own request, on September 29, 1904, and this defendant denies that 
the said petitioner has actively served in the Navy of the United 
States since the date of his retirement. 

IV. 

Answering the fourth paragraph of said petition, this de- 
04 fendant admits, as hereinafter qualified, that section eleven 
of the Act of March third, 1899. was in force and effect on 
September twenty-ninth, 1904. This defendant, however, denies 
that the title of said Act, commonly known as the Navy Personnel 
Act, is as set out in said petition, but avers the correct style and 
title of said Act to be: “An act to reorganize and increase the effi 
ciency of the personnel of the Navy and Marine Corps of the United 
States. 

This defendant avers that the petitioner, Jefferson F. Moser, was 
placed upon the retired list by action of the President of the United 
States approving the said Moser’s application for retirement, and 
that in such order of the President there was contained no provision 
granting to the petitioner a higher rank, title or office on the retired 
list than that which he had held as an active officer in the Navy, 
namely, that of Captain. 

This defendant further says that by Act of Congress approved June 
twenty-ninth, 1906, entitled, “An Act making appropriations for the 
naval service for the fiscal year ending June thirtieth, nineteen hun¬ 
dred and seven, and for other purposes,’* (34 Statutes at Large, page 
554), it is provided: 

“That any officer of the Navy not above the grade of Captain, who 
served with credit as an officer or as an enlisted man in the regular 
or volunteer forces during the Civil War prior to April ninth, eigh¬ 
teen hundred and sixty-five, otherwise than as a cadet, and whose 
name is borne on the official register of the Navy, and who has here¬ 
tofore been, or may hereafter be, retired on account of wounds or 
disability incident to the service or on account of age or after forty 
years’ service, may, in the discretion of the President, by and with 
the advice and consent of the Senate, be placed on the retired list of 
the Navy with the rank and retired pay of one grade above 
65 that actually held by him at the time of retirement: Pro¬ 
vided. that this act shall not apply to any officer who received 
an advance of grade at or since the date of his retirement, or who has 
been restored to the Navy and placed on the retired list by virtue of 
the provisions of a special act of Congress.” 

And this defendant further says that since the date of the retire¬ 
ment of the petitioner here, the said Jefferson F. Moser has not re¬ 
ceived an advance of grade above the grade which he held at the time 
of his application for retirement, at or since the date of his retire¬ 
ment. 

Further answering, this defendant says that the above-mentioned 
statute of June twenty-ninth, 1906, in express terms makes service 
during the Civil War otherwise than as a cadet a condition precedent 

6—2307a 
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to the right of a naval officer to receive benefits under the act of 
March third, 1899; the later act controls and operates to amend and 
supersedes Section eleven of the Act of March third, 1899, respecting 
the character of service required during the Civil War as a basis 
for rank and retired pay of the next higher grade. The Act of 
1899 goe> finther and in express terms applies to those who have 
heretofore been or may hereafter be retired, and the language of the 
statute of 190(5 in express and unambiguous terms is retroactive. 
The said Act of 1906 is a legislative construction of Section eleven of 
the Act of 1899, and as such entitled to weight in determining the 
intention of the legislature that persons whose only service during the 
Civil \\ ar was that at the Naval Academy as cadets are not entitled 
to the benefits of the provisions of Section’ eleven of the Act of 1899. 

This defendant therefore denies that this petitioner is an officer 
of the Navy who served during the Civil War within the intent and 
purview of the Navy Personnel Act of 1899. 

This defendant further says that in a letter addressed to 
66 the Secretary of the Navy, dated May fourth, 1904, Captain 
Jefferson F. Moser stated: 

“I beg to transmit herewith my application to the President for 
retirement upon completion of forty year- service in accordance with 
Section 1443, Revised Statutes. 

“According to the Navy Register the date of mv entry into the 
service is September *29. As my original appointment as a 

midshipman is not at hand I would request that my date of entrv be 
verified in the Department.” 

Also in a letter to the President of the United States, dated May 
fourth, 1904. enclosed with the above letter to the Secretary of the 
Navy, Captain Jefferson F. Moser stated: 

I have the honor to request my retirement from active service 
after forty years’ service under the provisions of Section 1443, Revised 
Statutes, and if the provision- of Section eleven Naval Personnel Law 
are made applicable to my case, it is requested that my retirement 
be made with the rank and three-fourths the sea-pay of the next 
higher grade. I entered the navy of the United States as a midship¬ 
man on September twenty-inth, 1864.” 

This defendant further says that by letter from the Acting Secre¬ 
tary of the Navy. Charles TL Darling! dated May sixteenth, f904, to 
the President of the United States, it is stated: 

“T have the honor to recommend your approval of the within re¬ 
quest of Captain Jefferson F. Moser, U. S. Navy, to be placed on the 
retired list of officers of the Navy from the twenty-ninth day of Sep¬ 
tember. 1904, in accordance with the provisions of Section 1443 of 
the Revised Statutes. * * * Captain Moser is not entitled to the 

benefits of Section eleven of the Navv Personnel Act approved 
March third, 1899.” 

67 By an endorsement signed by the President of the United 

States, under date of May seventeenth, 1904, upon Captain 
Mosers letter of May fourth. 1904. above quoted, there appears the 
following: 

“The within request is approved and Captain Jefferson F. Moser 
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U. S. Navy will be transferred to the retired list of officers of the 
Navy from September twenty-ninth. 1904, in accordance with the 
provisions of Section 1443 of the Revised Statutes.” 

This defendant further says that the petitioner was retired pur¬ 
suant to the express direction and approval of his superior officer, 
the President of the United States, who by order retiring said peti¬ 
tioner did so relire him as a captain of the United States navy, and 
at no time at or since such retirement has the President of the 
United States conferred a higher rank or office on the said peti¬ 
tioner. This defendant further savs that he as Secretarv of the 
Navy, and his predecessors in office, have now, and at all times at and 
since the date of such retirement, refused to place the said petitioner 
on the retired list of the Navy with the rank and retired pay of one 
grade above that actually held by him at the time of retirement. 

This defendant therefore denies the allegation in the fourth para¬ 
graph of the said petition that at the time of the retirement of said 
petitioner the Act of March third, 1899. was in force and effect and 
applicable to the petitioner herein, without the modifications stated in 
the foregoing part of this paragraph of this answer. 

y. 

Answering the fifth paragraph of said petition, this defendant 
admits that the allegations therein are substantially true, but 
68 for more particularity in regard to the letter from the Secre¬ 
tary of the Navy refers to a copy of the said letter appearing 
on pages 8 and 9 of Exhibit A attached to said petition and prayed 
to be taken and read as part of this answer. 

VI. 

Answering the sixth paragraph of said petition, this defendant 
has no knowledge of the advice given said petitioner by his counsel, 
and denies that the reasons given bv the Secretary of the Navy were 
insufficient for the denial to him of the next higher grade on the 
retired list, to wit. that of rear admiral. This defendant admits that 
the petitioner brought his action in the Court of Claims on the thir¬ 
teenth day of September, 1905, claiming the difference between the 
retired pay as Captain, which he had received since September 
twenty-ninth, 1904, and the retired pay as rear admiral; but this 
defendant denies that in said petition in the Court of Claims the 
said Jefferson F. Moser claimed the rank of rear admiral since the 
twenty-ninth day of September, 1904, and therefore refers to a copy 
of said petition in the Court of Claims appended to the petition 
herein, and marked Exhibit A. which is prayed to be read its part of 
this answer. 

Further answering the said sixth paragraph, this defendant says 
that he has no personal knowledge of the date when the cause re¬ 
ferred to went to hearing in the Court of Claims, but he denies “The 
sole question contested before said court was as to the grade of rank 
lawfully held by your petitioner on the retired list of the Navy since 
the twenty-ninth day of September, 1904, there being no question 
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(lint if lie was lawfully of the rank of rear admiral from and after the 
twenty-ninth day of September, 1904, he was entitled to judgment 
for the pay affixed by law to that grade on the retired list.” This 
defendant avers that the sole ground presented to the Court of 
o9 Claims, as shown by the petition of said Jefferson F. Moser 
in the Court of Claims, related to the pay to which the said 
Moser should be entitled, and that the question of his rank and office 
in the Navy was in no wise presented bv his petition in the Court of 
Claims; and this defendant therefore avers that any statement ap¬ 
pearing in the opinion of the Court of Claims as to the rank or office 
of tlie said Moser is outside and beyond the facts presented to the 
said Court, and in no wise binding upon the United States or the de¬ 
fendant herein. 

^ This defendant further says that the said petition in the Court of 
( laims merely claimed “pay of a rear admiral on the retired list as 
fixed bv Sections 1550 and lo.SS R. S. at $f.f>00.00 a year. The 
difference due from September twenty-ninth. 1904. to December 
thirty-first, 1900. is about $2,000.00.”. and s.aid nothing whatever 
about increase in rank: that the question of the claimant’s rank on 
the retired list was not presented by Captain Jefferson F. Moser in 
the Court of Claims, nor was the question necessarily involved in 
the determination of the question of his pay; and upon the question 
of rank alone, as a question separate and distinct from the question 
of pay. this defendant avers that the Court of Claims is wholly with¬ 
out jurisdiction. 

Further answering said sixth paragraph, this defendant admits 
that the copies of the papers therein referred to. marked exhibits A.. 
B.. C., D.. E.. and F.. respectively, arc correct copies of the papers 
therein referred to; but denies each and every other allegation in 
>aid paragraph contained as being mere conclusions of law, and 
therefore refers to said exhibits and prays that the same may be 
taken and read as part of this answer. 

Further answering the said paragraph, this defendant denies that 
the judgment of the Moser case, in so far as it related to the 
70 rank, grade, status or office of the said Jefferson F. Moser is 
a final and conclusive determination between the said Moser 
and the X nited States, and this defendant avers that the said decis¬ 
ions, in so far as the same relate to the rank, status, grade or office of 
the said Moser, were beyond the jurisdiction of the Court of Claims, 
and in no wise binding on the Ignited States or this defendant, and 
the determination of such question was in no wise sought in the peti¬ 
tion filed in said Court by the said Moser, nor necessary in the ad¬ 
judication of said cause. 

Further answering the said paragraph, this defendant avers upon 
information and belief that the motion filed on May thirteenth, 
1907. in the Court of Claims, by the Assistant Attorney General 
representing the T T nited States, for a new trial, was submitted after 
the decision of the Court of Claims in a similar ea*e, namely, that 
of Jasper vs. I nited State*. 43 Court, of Claims, page 90S; that owing 
to the fact that the full amount which was allowed to the said Moser 
in accordance with the opinion rendered in the Court of Claims dated 
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January seventh, 1907, had been paid to the said petitioner, the 
( ourt of Claims did, on the eighth day of Novend>er. 1909. overrule 
the said motion for a new trial. And this defendant avers the facts 
t<> he that in the presentation of the Moser case to the Court of 
Claims, upon which this decision of January seventh, 1907, was 
based, the Court of Claims did not have before it, nor was its atten¬ 
tion called to, tlie Act of June twenty-ninth, 1900, (84 Statutes at 
haigo. page 5*>4) hut stated in the Jasper decision; 

It the statute now under consideration had been before the Court 
when this and the Moser case were being considered, as it should 
ha\e been, the result then would have been the same as it is now. 
That is to say, the Court would not in the face of that statute ratify¬ 
ing the action of the Navy Department in its construction of 
<1 Section eleven have given judgment for the claimant with¬ 
out which he could not have been advanced in grade and 

pay.” 

And this defendant further avers that the judgment in the Moser 
case having been paid in pursuance of the opinion rendered Janu¬ 
ary seventh, 1907. the fact that the rank of the claimant Moser was 
not a question within the jurisdiction of the Court of Claims which 
said Court could adjudicate and determine that there was before said 
Court of Claims at the time of the submission of the motion for a 
new trial a mere moot question of the right of the claimant to re¬ 
ceive extra pay which the said Court would not hear or determine; 
and for such reason, and such reason only, the motion for a new trial 
was overruled. 

vn. 


Answering the seventh paragraph of said petition, this defendant 
admits that the petitioner addressed a letter to the Secretary of the 
Navy dated December sixth, 1909, as therein set out. This de¬ 
fendant, however, denies that it became the duty of this defend¬ 
ant to enter the name of the petitioner on the official list of officers 
of the Navy, as an officer of the rank of rear admiral, retired, and 
place him upon the official printed and published register of officers 
of the Navy, as such retired rear admiral. 

This defendant admits that he refused, and still refuses, to place 
the name of the said Moser upon the list of rear admirals or to pub¬ 
lish his name in the official register as a retired rear admiral of the 
Navv. 

t 

This defendant further admits the letters from the Navy Depart¬ 
ment annexed to said petition and marked Exhibit G. 

Further answering said paragraph, this defendant says that there 
is no provision in the statutory law requiring him as Secre- 
72 tarv of the Navy to publish a naval register nor to make any 
particular entry in such published register. 

Further answering said paragraph, this defendant says that the 
list of officers, as they appear in the naval register, designates such 
officers by grades and ranks which they, by virtue of their commis¬ 
sions and orders of the President are entitled to hold; that the claim 
of the petitioner herein involves no property rights and no claim to 
increased pay, nothing that can be of substantial benefit affecting the 
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sai<l petitioners pecuniary interests; and the writ is sought to direct 
the Secretary of the Navy to indicate in the naval register that the 
petitioner. Jefferson F. Moser, a retired captain in the Navy, enjoys 
a higher rank than his brother officers in the same grade. This 
defendant avers that without retirement with the rank of rear ad¬ 
miral by the President of the United States the said petitioner is not 
entitled to a grade higher than the grade of captain; and the Presi¬ 
dent of the United States expressly authorized petitioner’s retire¬ 
ment only with the grade of Captain. 

Further answering said paragraph, this defendant avers that 
the question of the said Moser’s grade in the Navy of the United 
States was never settled or adjudicated in the ease of “Moser v. United 
States’ by the Court of Claims, hut by action of the President of the 
1 nited States at the date of the retirement of such officer; that the 
records of the Navy Department correctly express the will and order 
of the President in regard to the petitioner’s grade, and that the ac¬ 
counting officer of the Treasury Department has refused to follow 
the decision of the Court of Claims in the Moser case for claim for 
increased pay as rear admiral since December thirty-first. 190f>. 

Phb defendant avers that the latest adjudication of the Court of 
Claims upon the right of an officer who is retired after forty years’ 
service and who claims the benefit of Civil War sendee, as the 
7‘* bads of his retirement with the rank and retired pay of one 
grade above that actually held by him at the time of his re¬ 
tirement. is to the effect that service in the Navy as a cadet during 
the Civil M ar does not entitle such officer to he retired with the rank 
and pay of one grade above that actually held by him at the time of 
retirement. And this defendant therefore avers that it would he 
inequitable and unjust to award a writ of mandamus against this 
defendant to compel him to enter the name of Jefferson F. Moser on 
the li-t of retired officer- in the grade of rear admiral, when his 
fellow officers who served at the Naval Academy as cadets during the 
Civil A\ ar would not he entitled to such designation on the naval 
register. 

VIII. 

Answering the eighth paragraph of said petition, this defendant 
denies that the petitioner has obtained a judgment of a court of 
competent jurisdiction that he is, and has been since September 
twenty-ninth. 1004. an officer of the rank of rear admiral on the re¬ 
tired lid of the Navy, hut this defendant admits that for the period 
September twenty-ninth. 1004. to December thirty-first, 1004. the 
said petitioner was actually paid the emoluments to which a rear 
admiral on the retired lid would he entitled; and this defendant 
avers that the said payment was made by virtue of an error in law 
on account of the facts hereinbefore set forth, which said error in 
law the Court of Claims has. in the Jasper case, expressly recognized. 

This defendant further avers that there is no adjudication en¬ 
titling the petitioner herein to the grade of rear admiral, that the 
said petitioner’s property rights are not involved in these proceeding-, 
that the awarding of the writ herein would be of no substantial bene¬ 
fit to said petitioner. 
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74 This defendant further avers that in so far as the peti¬ 
tioners property rights may l>e affected by this defendant’s 

refusing to enter his name on the records of the Navy Department in 
the list of rear admirals retired, if the said petitioner is thereby 
denied the increased emoluments to which a rear admiral retired 
would be entitled over that of a captain retired, that he has a full, 
ample and complete remedy at law in the Court of Claims by petition 
claiming such difference between the date of December thirty-first, 
1906, and the present time. 

This defendant further says that the relief sought for by the peti¬ 
tioner, to be placed on the retired list of the Navy with a rank of one 
grade above that actually held by him at the time of retirement, 
rests in the sound discretion of the President of the United States; 
that the said President has exercised his discretion in this regard and 
determined that the petitioner is not entitled to be placed on the re¬ 
tired list with the rank of one grade above that actually held by him 
at the time of his retirement ; and the said act of the President of 
the United States is controlling. 

This defendant further says that as Secretary of the Navy he has 
no right to place the name of the petitioner herein upon the retired 
list as holding the rank of rear admiral from the twenty-ninth day 
of September, 1904, nor to place the names of any officers in the 
Navy of the United States upon the navy register otherwise than in 
the grade wherein the names of such persons are entitled to appear 
by virtue of their commissions and by the affirmative action of the 
President of the United States; that in the case of the petitioner, the 
President of the United States has by his affirmative action designated 
the rank to which the petitioner is entitled, which said action of the 
President this defendant is bound to respect and obey. This de¬ 
fendant, therefore, says that the issuance of a. writ of man- 

75 damus in this case against this defendant would be nugatory 
and of no effect, as the action of this defendant in regard to 

the rank and grade of the officers in the Navy of the United States is 
subject solely to the action and discretion of the President of the 
United States, who, being Commander-in-Chief of the United States 


Army and Navy, has by virtue of his office the sole right and duty 
of appointment of officers in such sendee. 

This defendant therefore avers that the determination of the peti¬ 
tioner’s rank is not within the jurisdiction of this Court nor of the 
Court of Claims, but solely within the jurisdiction, will and authority 
of the President of the United States, who, by virtue of his office, and 
through his express action, has determined that the petitioner is a 
Captain on the retired list of the United States Navy, and not a rear 
admiral on such retired list, and such determination by the President 
is binding upon this defendant and upon the Court. 

And this defendant further says that the issuance of a mandamus 
directing him as Secretary of the Navy to place the petitioner’s name 
upon the naval register upon the retired list as holding the rank 
of rear admiral from the twenty-ninth day of September, 1904. 
would be unavailing, and would not thereby entitle the petitioner to 
the rank of rear admiral retired, and such writ, if issued, would in 
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fact have no force and effect upon the rank or grade of the said pe¬ 
titioner, and would be nugatory. 

Further answering said petition, this defendant says that the relief 
therein sought against him involves the exercise of judgment and 
discretion in his official duties <is Secretary of the Navy, in the ex¬ 
ercise of which this Honorable Court has no jurisdiction to control. 

\\ herefore, having fully answered the said petition and the rule 
to show cause issued herein, this defendant prays that the said 
70 petition be dismissed and the rule discharged, with costs 

G. v. L. MEYER, 

Secretary of the Nava. 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 

REGINALD G. IIUIPEKOPER. 

Assistant Attorney of the United States 

in and for the District of Columbia. 

District ok Columbia, ss: 

I. George Yon L. Meyer, being first duly sworn, on oath depose 
and say that 1 am the Secretary of the Navy of the United States of 
America; that 1 have read over the foregoing answer by me sub¬ 
scribed and know the contents thereof; that the matters and things 
therein stated of my own knowledge are true, and those stated upon 
information and belief I believe to be true. 

G. v. L. MEYER. 

Subscribed and sworn to l>efore me this 23rd dav of_ V D 

1911. * ’ ’ ’ 

f^KAT-l RALPH T. BARTLETT, 

Notary Public, D. C. 


77 Filed February 27. 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53302. 

Tiie United States of America, ex Relatione Jefferson F. 

Moser. Petitioner, 
v. 

G force von L. Meyer, Secretary of the Navy, Respondent. 

Demurrer. 

The petitioner says that the answer is bad in substance. 

KING & KING, 

Attorneys for Petitioner. 

Among the matters of law intended to be argued in support of the 
ibove demurrer are the following: 

I. That service as a. midshipman at the Naval Academy is service 
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in the Navy within the true intent and meaning of the Act of March 
3, 1899, commonly known as the Navy Personnel Act. 

II. That the Act of June 29, 1906, set forth in the answer, is not 
retroactive. 

III. That even if it were retroactive, such retroactive effect is taken 
away by the provision of the act entitled “An Act making appropri¬ 
ations for the naval service for the fiscal year ending June 30. 1910, 
and for other purposes/’ approved March 3. 1909, (35 Statutes at 
Large, foot of page 753). 

IV. That the judgment of the Court of Claims, set forth 
<8 in the petition and exhibits, constitutes a conclusive determi¬ 
nation of the rank and status of the petitioner as an officer on 
the retired list. 

V. That the keeping of an official register of officers of the Navy 
in and by the Navy Department is required and recognized by manv 
provisions of law, such as Revised Statutes of the United States, Sec¬ 
tions 1457, 1486, the Act of January 12, 1895, Section 73, 28 Stat¬ 
utes at Large, 616, and the Act of June 29, 1906, quoted and relied 
upon in the answer, as well as by articles 18, 23 and 28 of the Regu¬ 
lations for the Government of tlie Navy of the United States, edition 
of 1909, promulgated in pursuance of Section 1547 of the Revised 
Statutes of the United States, a copy of which regulations will be ex¬ 
hibited to the Court at the hearing and the Court asked to take judi¬ 
cial notice thereof. 

KING & KING, 

A ttomeys for Petitioner. 

79 Opinion of Court. 

Filed April 14, 1911. 

In the Supreme Court of the District of Columbia. 

No. 53302. Law. 

U. S. ex Rel. Jefferson F. Moser, Complainant, 

v. 

George von L. Meyer, Secretary of the Navy, Defendant. 

The relator herein files his petition for a writ of mandamus against 
the Secretary of the Navy, commanding him to place the name of 
the petitioner upon the Navy Register on the retired list, as holding 
the rank of Rear Admiral from September 29, 1904. 

The petition states that the relator entered the naval service of 
the United States as a midshipman, on September 29, 1864, and, 
having served continuously for forty years, and having been pro¬ 
moted to the grade of Captain, he was^ on September 29, 1904, re¬ 
tired, in accordance with Section 1443 of the Revised Statutes. 

That according to Section 11 of the act of Congress of March 3, 
1899, (30 Statutes-at-Large, 1007,) commonly known as the “Navy 
Personnel act/’ he was entitled to be retired with the rank and three- 
7—2307a 
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fourths the sea pay of the next higher grade, his record having been 
creditable, and he having served during the civil war. 

The then Secretary of the Navy refused to place his name 
SO upon the retired list as a Hear Admiral, but entered him upon 
the list as ot the rank of Captain, on the ground, as stated, 
that the relator had not had such civil war service as is reuuired bv 
the said act. J 

Being advised that the said reason was insufficient for denial to 
him of the next higher grade on the retired list, the relator brought 
lis cution in the Court of Claims on September 13, 190o, claiming 
the difference between the retired pay of a Captain, which he had 
received since September 29, 1904, and the retired pay of a Rear 
Admiral,'which rank he claimed to hold since that date. 

The said cause was heard November 13, 1900, and the sole ques¬ 
tion contested was as to the grade of rank lawfully held bv the relator 
upon the retired list. 

On January 7, 1907, the court announced its findings of fact, and 
conclusion of law, holding that after September 29, 1904. the re¬ 
lator had been, and still was, a Rear Admiral, on the retired list of 
the Navy, and was entitled to be paid accordingly. 

By an amended petition, the relator’s claim for pay was brought 
down to December 31, 190G, and on February 4, 1907, the court 
awarded judgment for him for the sum of $2,537.50, which judg¬ 
ment has been fully paid and satisfied. 

On Ma\ 13, 190/, the Assistant .Attorney-General, representing 
the United States, filed a motion for a new trial in said cause, which 
motion, on November 8, 1909, alter argument, was overruled bv the 
touit, and no appeal was taken by the United States, either from the 
judgment, or from the order overruling the motion for a 
new tiial. and said judgment thereby became, bv virtue of 
the principles of the common law, as well as Sections 1092 
and 1093 of the Revised Statutes of the United States, a final and 
conclusive deteimmation of the matters involved m the controversy 
On December 0, 1909, the relator wrote to the Secretarv of the 
Navy, calling his attention to said judgment and opinion as re¬ 
ported in Yol. 42 of the reports of the Court of Claims, pages 86-94, 
and requesting that his name be placed upon the list of Rear Ad¬ 
mirals retired, in accordance with the said judgment; but the re¬ 
spondent refused to place his name upon the said list, or to publish 
his name in the official register as such retired Rear Admiral 

A complete record of the proceedings in the Court of Claims is 
annexed to the petition, and made part thereof bv reference 

On the filing of this petition, a rule to show cause was issued, and 
in response to the same, the Secretary filed an answer to the petition, 
as well as to the rule to show cause, in which he states that the 
relator was appointed a midshipman at the Naval Academy on Sep¬ 
tember 29. 1864, and served there continuously until after the close 
of the civil war. That on August 10, 1903. he was promoted to the 
grade of Captain, and at his own request, was, on September 29, 
1904. after forty years’ service, placed upon the retired list bv the 
President, under the provisions of Section 1443 of the Revised 
Statutes. 
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That the allegation in the petition, that the relator has served 
continuously in the Navy since September 29, 1864, is a mere 
82 conclusion of law, which the defendant is not called upon to 
answer, for the reason that said relator was retired at his own 


request ; and the defendant denies that he has actively served in the 
Navy since the date of his retirement. 

That in the order of the President directing the retirement of the 
relator, there was no assignment to or mention of a higher rank, 
title, or ollice. on the retired list, than that which the relator held 
as an active oflicer in the Navy, namely, that of Captain. That by act 
of Congress, approved June 29, 1906, (34 Statutes-at-Large, 554,) 
it is provided that any oflicer of the Navy, not above the grade of 
Captain, who served with credit during the civil war, otherwise than 
as a cadet, and whose name is borne on the official register of the 
Navy, and who has heretofore been, or may hereafter be, retired on 
account of wounds, or disability, incident to the service, or on ac¬ 


count of age, or after forty years' service, may, in the discretion of 
the President, hv and with the advice and consent of the Senate, be 
placed on the retired list of the Navy, with the rank and retired pay 
of one grade above that actually held by him, etc. 

That said act of June 29. 1906, makes sendee during the civil war, 
otherwise than as a cadet, a condition precedent, and that it amends 
and supersedes Section 11 of said act of March 3, 1899, respecting 
the character of service required during the civil war; and that said 
act is expressly retroactive, and is a legislative construction 
S3 of Section 11. 


The defendant therefore denies that the petitioner is an 
ollicer of the Navy who served during the civil war, within the intent 
and purview of the said “Navy Personnel act” of 1899. 

Tie denies that the sole question contested before the Court of 
Claims was as to the grade of rank lawfully held by the relator on 
the retired list; but avers that the sole question presented to the 
said court related to the pay to which said relator should be entitled; 
and that the question of his rank and office was in no wise presented 
by his petition in said court. 

That the petition in the Court of Claims merely claimed the pay 
of a Rear Admiral on the retired list, as fixed by Sections 1556 and 
1558 of the Revised Statutes, at $4,500 a year. That the question 
of relator’s rank was not presented, and was not necessarily involved 
in the determination of the question of his pay; and he denies that 
the Court of Claims had any jurisdiction as to the question of rank 
alone; and he denies that the said judgment is a final and conclusive 
determination between the said relator and the United States; and 
he avers that said decision, so far as it relates to rank, status, or 
grade, of said relator, was beyond the jurisdiction of the said court. 

The defendant admits that he refused, and still refuses, to place 
the name of the relator on the list of Rear Admirals retired, or to 
publish his name in the official register as a retired Rear 
84 Admiral; and says further, that there is no statutory law re¬ 
quiring him to publish a Navy Register, or to make any 
particular entry in such register. 
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The defendant avers that, in so far its the petitioner’s property 
nglits may lie afieetcil hy the defendant refusing to enter his name 
on the records of the Xavy Department on the list of Rear Admirals, 
retired it said petitioner is thereby denied the increased emoluments 
to which such Rear Admiral would he entitled over that of a Captain. 
, ",. e llasa ; njnple. and complete remedy at law in the Court 

\\ y therein the difference between the date of 

Decern her 31, 190b, and the present time. 

In this answer, the relator has filed a demurrer, and noted the 
following matters of law to he argued;—that service as a midship¬ 
man at the Naval Academy is service in the Navv within the true 
intent and meaning of the said act of Mardi 3. 1890. That the said 
act of June 29. 1909 is not retroactive; that even if it. were, such 
retroactive effect is taken away hy the provision of the act entitled 
‘ An Act making appropriations for the Naval Service for the fiscal 
>ear ending June^ 30. 1909. and for other purposes,” approved 

That the said judgment of the Court of Claims constitutes a con- 
clusive determination of the rank and status of the relator as an 
officer on the retired list, and that the keeping of an official register 
of officers of the Navy in and by the Navv Department is 
' ° required and recognized hy various provisions of law stated, 
and hy the regulation* promulgated hy authority of law. 

I he relator, it appears, asked to he retired under Section 1443 of 
he Devised Statutes, for the reason that he had served fortv vears in 
Ihe Navv. That Section is as follows: ' ' 

“\\ ben itny officer of Hie Navv lias lieen forty years in the .service 
of the 1 mted States, lie may be retired from active sen-ice bv the 
I resident, upon his own application/' 

J h * l ‘dator became a midshipman September 29. 1834 and was 
re ired September 20. 1001. so that the President must have con- 

s itnT'l ’ r "V mi,li, "'P"> a " in the Naval Academy con¬ 

stituted a portion of the forty years of sendee which entitled him to 

SSSS IZ ro,iron,cnt oonld w Wn had 

.Sccl'o" 11 of ih P ‘‘Navv Personnel act” of March 0. 1,900. provides 
that any officer of the Xavy. with a creditable record, who send 
during the civil war. shall, when retired, be retired with the rank 
.uid three-fourths the sea nay of the next higher grade 

Ts there not some question here which can be fairly raisd as to 
lie character of service during the civil war which mnv entitle the 
transfer to the next higher grade? Must the President, while re- 
caning service as a midshipman as a portion of the fortv 
. r, years service to entitle an officer to lie retired on his own ap- 

. . an(1 f 'he rank then held hv him necessarily 

gne him the rank- and three-fourths the sea pav of the next higher 
grade, when the only service rendered hy him during anv portion 

Womv”° °Thi ,e o’' ,' Vm ‘ " !1S th , nt ? f n nddshinman in Naval 

' 1 i-m ouc*tion seems to have been decided in vnriom 

eu^iom ' ,ff0r0 " t P ° r<0n "' n " d has Wn ,,,e snb 'eet of much dis- 
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After the relator was retired. Congress passed the said act of June 
-’h (84 Statutes-at-Large. 554,) which defined the character 

of service during the civil war entitling an officer to he retired with 
the rank and retired pay of the grade above that actually held bv 
him. and provided that any officer of the Navy, not above the grade 
of Captain, who served with credit as an officer, or as an enlisted 
man. in the regular or volunteer forces during the civil war prior to 
April ft. 18(>5. otherwise than as a cadet, etc., may, in the discretion 
of the President, etc., be placed on the retired list, with the rank 
and retired pav of the next higher grade, etc. 

The finding of the Court- of Claims in the said case, contains a 
letter from the Acting Secretary of the Navy, showing that the 
President approved the relator's application for retirement under 
said Section 1448 of the Revised Statutes; but it also shows that no 
mention was made by the President of the next higher grade. The 
matter was acted upon before the date of such retirement, to wit. May 
17, 1004. the retirement to take place September 20, 1004. 

87 The finding also shows that the relator’s record was creditable 
during his entire service. 

The said finding shows the further fact that when a retirement 
has been approved by the President, with increased rank, under said 
Section 11 of said act of March 3. 1800. a different style of letter, 
notifying the applicant of such approval, is written from the Navy 
Department, in which it is shown that the retirement application was 
approved by the President, and that, by his direction, the applicant 
for retirement was transferred to the retired list, in accordance with 
said Section 1443 of the Revised Statutes, and with the rank and 
three-fourths of the sea pay of the next higher grade. 

From these facts and statutes, T am forced to conclude that the 
President, when acting upon the application of the relator for re¬ 
tirement. under said Section 1443 of the Revised Statutes, must 
have construed the law to entitle the relator to be retired, with the 
rank and pay of the grade he then held in the Navy, and not the 
next higher grade: otherwise, lie would have given direction as to 
the rank and pay he was to receive as such retired officer. 

Assuming that this construction by the President was erroneous, 
and that he should have approved the application for retirement, 
and also designated the rank and pay, as aforesaid, as required by 
Section 11 of the act of March 3. 1890. can this court correct such 
error by the writ of mandamus as prayed in this case? 

Can the Secretary of the Navy be compelled by the court 

88 to correct the judgment, or supply the omission of the Presi¬ 
dent in regard to a duty that is expressly imposed upon the 

President bv the statute? 


Tt is argued by counsel for the respondent, that if the court should 
grant the writ of mandamus in this case, it could have no effect upon 
the relator’s rank or pay. but would simply require the Secretary of 
the Navy to do a vain thing, to make a memorandum on the records 
in his office of the fact supposed to be adjudicated in the Court of 
Claims, that the relator was on the retired list as a Rear Admiral. 
Would such notation, or the publication of such fact in the Navy 
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Register, Ineffectual to entitle the relator to the pay and rank 
claimed? Would such record, if made under the order of the court, 
take the place of the action which the President should have taken, 
(if the contention of the relator is correct.) when he was retired from 
the active list? 

I here was no commission issued to the relator, and perhaps no 
commission was necessary, in order for him to draw the pay and l>c 
entitled to the rank of Pear Admiral on the retired list’ but. on 
March 4. 1011, Congress passed an act in the following words:— 

1 1 commissioned officers of the Armv. Navv, and Marine 

Corps, on the retired list, whose rank has been, or shall hereafter be. 
advanced, by operation of or in accordance with law. shall he en¬ 
titled to. and shall receive, commissions, in accordance with such ad¬ 
vanced rank.’* 

It is claimed by counsel for the respondent, that under this 
80 statute, if the relator is entitled to the rank of Pear Admiral. 

he can receive the same bv application to the President; and 
that therefore, he has an ample remedy under said statute, without 
asking the aid of this court in a mandamus proceeding. 

Counsel for the relator claim that the judgment of the Court of 
(laims becomes res judicata as to the question of rank and pay of 
Capt. Moser: and with that opinion, the relator requested the Secre¬ 
tary’ of the Navy to transfer his name to the list of retired Admiral** 
ami the Secretary, not being certain of his duty in the matter, or 
<>f the effect of the said adjudication, requested the Attorney-General 
to advise him in relation thereto: and the Attorney-General, on 
•Tune 20. 1010. rendered an opinion, in which be refers to the said 
act of .Tune 20 1000. C04 Statntes-at-Large. 554.) which had not 
been considered by the Court of Claims in the Moser case, although 
that court had decided that service as a midshipman at the Naval 
Academy, was service during the civil war. within the intent and 
meaning of Section 11 of said “Navy Personnel act.” 

The Attorney-General says. 

“The question presented to me is. whether this judgment is, under 
the circumstances, res judicata as to the right of Capt. Moser to be 
retired with the rank of the next higher .grade. In other words, 
whether the Government is precluded from contesting hi* claim to 
that rank on the ground that he is not entitled to it. on account of 
the provisions of the act of 1900.” 

4<‘ ( ides that the said judgment is conclusive onlv upon 
' ° >Ui h matters as were litigated and determined in the action: 

mid that parties are not estopped by a judgment in one cause 
from disputing, in another cause of action, the doctrines of law ap¬ 
plied to the first. He supports this opinion bv a number of refer¬ 
ences. the latest Supreme Court case mentioned being Virginia- 
Carolina Chemical Company v. Kirven. 215 U. S.. 252. ’ 

He also concludes, that in a suit between the same parties upon 
another but similar cause of action, the parties are not precluded 
from contesting the constitutionality or existence and force of a. 
statute which was not alluded to. or brought to the attention of the 
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court, in the former suit. In support of this, he cites, among other 
cases, Boyd v. Alabama, 94 U. S., 645. 

He then says that the claim of Capt. Moser was, that he was en¬ 
titled to three-fourths of the sea pay of the next higher grade, under 
the provisions of the ‘‘Navy Personnel act;" and judgment was 
given to him for pay upon that contention, and there was no contest 
as to the said law of 1906. The exact question decided by the Court 
of Claims, was, that the officer was entitled to pay for a certain 
specified time, at the rate named. 

Me concludes his opinion with these words: 

“Admitting that the rank and pay was correlative, and that the 
right to one is the same as the right to the other, 1 am asked 
whether the Secretary of the Navy is estopped bv the judgment 
heretofore rendered, from refusing to place Capt. Moser’s 

91 name in the Navy Register in the list of officers in the Navy 
retired, with the rank of Rear Admiral? For the reasons 

above given, 1 answer that question in the negative.” 

Whether the court agrees with this opinion of the Attorney-Gen¬ 
eral, or not, the effect of it necessarily is to throw doubt on the clear 
legal duty of the respondent to perform the act requested of him by 
the relator. As the head of the Department of Justice, the Attorney- 
General is the proper legal advisor of the Department of the Navy, 
whenever a question of law arises in the administration of such 
Department, and naturally, great weight is attached to his opinion 
in the construction of statutes and the effect of legal decisions. 

If the Secretary of the Navy follows his advice, and relies upon 
his opinion, can it be said that his acting, or refusing to act, in 
obedience thereto, is such arbitrary action on his part, as an ad¬ 
ministrative officer, as will justify a court of law in compelling him, 
by a writ of mandamus, to act contrary thereto? 

It is now well settled under the authorities that the writ of man¬ 
damus will not be issued in cases where the relator has not a clear 
legal right to the relief demanded, and where it is not a clear ad¬ 
ministrative duty of the respondent to comply with his demand. 
Assuming as true all that the relator claims in this case as the 
^ e fi lit^ of the judgment of the Court of Claims, 
his case is still subject to doubt; and the uncertainty is such 

92 as to his clear legal right, and as to the clear legal duty of 
the respondent, in the premises, that the court is constrained 

to refuse the writ, and therefore the demurrer to the answer will 
he overruled, and the petition dismissed. 

JOB BARNARD, Justice. 
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Monday, April 17///, 1911. 

Session resumed pursuant to adjournment, lion. Job Barnard, 
Justice presiding. 



U. S. EX REL. JEFFERSON F. MOSER VS. GEO. VON L. MEYER. 


No. 53302. At Law. 

liJE Lsited States of America ex Relatione Jefferson F. 

Moser, Petitioner, 
vs. 

George von L. Meyer, Secretary ol* the Navy, Kespoudent. 

This cause came on heretofore, to he heard, upon the Petition, 
(lie Pule to Show Cause, issued thereon, the Answer of respondent 
thereto, and the Demurrer to said answer, and was argued and sub¬ 
mitted. Upon consideration whereof, it is ordered that the de¬ 
murrer be and the same is hereby overruled. \\ hereupon, the peti¬ 
tioner by his attorneys electing, in open court, to stand upon his 
demurrer herein, it is ordered that the Pule to Show Cause herein 
be, and the same is hereby discharged and the Petition dismissed, 
.further, it is considered that the respondent recover of petitioner, 
the costs of defense to be taxed by the clerk, and have execution 
thereof. 

From the foregoing the petitioner by his attorneys, in open court, 
notes an appeal to the Court of Appeals of the District of Co 
94 lumbia, whereupon, the penalty of a bond for costs is hereby, 
fixed in the sum of One Hundred Dollars. 


Memorandum. 




April 17, 1911.—Appeal bond approved and filed. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, John P. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
94, both inclusive, to be a true and correct transcript of the record, 
according to Pule Five (5) of the Court of Appeals of the District 
of Columbia, in cause No. 53302 at Law, wherein The United States 
of America, ex relatione, Jefferson F. Moser is Petitioner and George 
von L. Mever, Secretary of the Navy is Respondent, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 20th day of May, 1911. 

| Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2307. The U. S. ex rel. Jefferson F. Moser, appellant, vs. George 
von L. Meyer. Secy of the Navy. Court of Appeals, District of 
Columbia. Filed May 25, 1911. Henry W. Hodges, clerk. 







